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COLLOQUY
The Degradation of Constitutional Discourse
MARK TUSHNET*

Recently we have been urged to "hear[ ] the call of stories" in law. 1 We
hear legal stories in new forms of narrative jurisprudence, in congressional
testimony, and in the narratives Supreme Court Justices offer to describe
the cases they decide.2 In each of these forms, however, stories may go
wrong: they may reveal facts about their narrators that ought to trouble
us, or they may reflect a flawed understanding of the relation between
stories and law.3 In focusing on a number of flawed stories, this essay
suggests a perspective on stories and the law that might improve the way in
which we do heed the call of stories. The idea that animates the essay is
that constitutional adjudication is the vehicle we use to mediate particular
cases and general rules. Central to successful mediation are the usually
unremarkable traits of integrity and judgment. The flaws in the stories I
discuss are, in the end, failures of integrity and judgment, some more
serious than others.
Part I describes the idea of mediation underlying the entire essay and
sketches the connection between mediation and recent explorations of

* Professor of Law, Georgetown University Law Center. I would like to thank participants in a faculty workshop at Georgetown University Law Center, Elizabeth Alexander,
Ann Althouse, Richard Delgado, Emily Fowler Hartigan, Emma Coleman Jordan, Carrie
Menkel-Meadow, Rebecca Tushnet, and Robin West for discussing parts of this essay as it
was developing. As usual, many of the lines of inquiry I pursue were first opened for me in
talks with L. Michael Seidman. Particularly in view of Gary Peller's response to this article,
the usual disclaimer, that those I thank have no responsibility for either the overall argument
or any particular one, may be more than usually appropriate.
1. Kathryn Abrams, Hearing the Call of Stories, 79 CAL. L. REV. 971, 971 (1991).
2. My title, taken from HENRY ADAMS, THE DEGRADATION OF THE DEMOCRATIC DOGMA
(1919), suggests that the aspects of constitutional discourse I identify are recent developments.
I do not believe that there ever was a "golden age" of constitutional discourse, but the
aspects I discuss do seem to me distinctive within my professional familiarity with constitutional law. In addition, the term "degradation," appropriate for the matters discussed in
Parts III and IV, is too strong for those discussed in Part II.
3. I must note at the outset a tension between the stance I take in the text and one I take
in some footnotes. See infra nn. 31, 57, 203. The text takes an "objective" stance, seeking to
identify flaws or to construct the best account of a narrative offered in public testimony.
Some footnotes indicate my awareness that in the present era some would argue that there is
no such thing as an objective stance, only a decision to present one's stance as objective. By
relegating this awareness to the footnotes and privileging the text's stance, I indicate that I
disagree with the argument. I recognize, of course, that nothing I say can controvert the
argument.
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narrative jurisprudence. The sketch concludes by suggesting that constitutional discourse succeeds when its authors use the persuasive power of
their self-presentations by means of effective literary style. The remainder
of the essay develops that suggestion by examining a number of aspects of
recent constitutional discourse. It demonstrates that we may be experiencing a breakdown in adjudication's use to mediate the particular and the
general, attributable at least in part to problems of integrity and judgment,
reflected in missteps in literary style and self-presentation. Part II takes
up recent explorations in narrative jurisprudence in more detail. By noting
some missteps in literary style, I suggest that narrative jurisprudence
connects the particular and the general by means of its style and narrative
integrity.
Having introduced those notions, I turn in Parts III and IV from
jurisprudence generally to judges and then to constitutional doctrine. Part
III analyzes the fall 1991 hearings on Clarence Thomas's Supreme Court
nomination. The hearings indicate, I argue, that some people believe we
can tolerate in constitutional discourse an even more debased variant of
the political lies that we have become accustomed to in electoral politics.
Such tolerance impairs the narrative integrity of the stories important legal
figures tell about themselves and suggests that these figures may be unable
to sustain the required narrative integrity in their work as judges. Finally,
Part IV begins with an examination of the rhetoric of several Supreme
Court opinions to show that some Justices occasionally fail to understand
how law uses the particulars of an individual's case as the road to more
general rules. This, in turn, seems connected to the development of a
relaxed conception of standing under Article III of the Constitution. The
"case or controversy" requirement, discussed in the remainder of Part IV,
ought to focus judges on the relation between particular cases and general
rules. Doctrinal developments over the past generation have undermined
that possibility, leaving us with a constitutional law insufficiently equipped
to connect the particular and the general as law must.
I.

ADJUDICATION AS THE MEDIATION OF THE PARTICULAR AND THE

GENERAL

Particular events play an important part in our lawmaking processes.
Members of Congress find it useful to hear of how a failure of legal
regulation caused a human tragedy, or how cuts in a benefit program
affected a family's life. And, of course, in its central forms adjudication
consists of relating particular events to general rules.4 Why do particular
4. See, e.g., HANS-GEORG GADAMER, TRUTH AND METHOD 294 (Garrett Barden & John
Cumming trans., 2d ed. 1975) (interpretation "make[s] the law concrete in each specific
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events play such an important part in law? To address even briefly all the
issues raised by that question would require an extended jurisprudential
foray. Here I think it will be more useful merely to sketch a perspective on
the relation between the particular and the general in judging; succeeding
sections of this essay offer elaborations, which themselves suggest how a
more systematic exposition could be developed.
In the perspective sketched here, judging consists in the interplay between particular events and general rules. The common sense attractions
of generality and particularity are apparent. Standard accounts of the rule
of law explain that general rules allow us to plan our lives in an orderly
way and limit officials' discretion.5 They also "represent accumulated past
wisdom... [and] provide signposts for the appropriate purposes and ends
to achieve through law.", 6 Recent writing in the pragmatic tradition explains that attention to particular events provides a solid sense of what is
really going on when a law comes to be applied and allows decisionmakers
to respond to the full range of considerations that any legal problem
necessarily implicates. 7
Both generality and particularity have their pathologies, of course.
General rules are necessarily over- and under-inclusive. When following a
rule would fail to promote its purposes, we incur costs that may, at least
sometimes, exceed the benefits of insisting that officials follow the rules
rigidly. When rules are taken too seriously, they degenerate into arid
abstractions, unresponsive to the social reality from which they arose and
to which they ought to speak.8 Further, general rules invite us to hand
over our responsibility to the authors of the rule we say we are compelled
to follow, thereby giving us the satisfaction of exercising power without
taking responsibility.
Attention to particulars runs the risk of taking an atypical instance to
represent a larger problem, thereby developing a response to the particucase"); Katharine T. Bartlett, Feminist Legal Methods, 103 HARV. L. REV. 829, 860 (1990)
(analyzing an opinion to show "how the particular facts of a case do not just present the
problem to be solved, but also instruct the decisionmaker about what the ends and means of
law ought to be"); Frank I. Michelman, Foreword: Traces of Self-Government, 100 HARV. L.
REV. 4, 28 (1986) ("Judgment mediates between the general standard and the specific
case."). For a discussion of forms of adjudication in which particular events play a smaller
role, see infra text accompanying notes 207-275.
5. For the sort of common sense exposition alluded to here, see Antonin Scalia, The Rule
of Law as a Law of Rules, 56 U. CHI. L. REV. 1175, 1176 (1989) (exploring the dichotomy
between general rule of law and personal discretion to do justice).
6. Bartlett, supra note 4, at 852.
7. For a feminist's summary, with citations, see id. at 850-54. See also William N.
Eskridge, Jr. & Philip P. Frickey, Statutory Interpretationas PracticalReasoning, 42 STAN. L.
REV. 321, 323 (1990) (referring to "concrete situatedness of the interpretive enterprise").
8. Officials may then feel pressure to carve out exceptions to the rules, or to "interpret"
the rules creatively, thereby reducing the benefits we gain from general rules.
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lar event that will produce havoc when it is applied to the more usual case.
Perhaps more important, attention to particulars may lead to emotional
flooding, as the details of the case overwhelm our capacity to see it as only
one sample of a wider universe of events to which the rule we develop will
be applied.9
Law is made by ordinary human beings who feel the pull of the general
and the particular and who may succumb to their pathologies. Some way
to mediate the general and the particular seems essential if law is to be
made well. Yet there seem no obvious "methods" that guarantee success,
at least in the sense that no prescriptions about how to determine the law
have yet been devised to ensure that lawmakers respond appropriately
both to particular events and to the need to develop general rules. For
every prescription that emphasizes the importance of attention to particulars, the critic can respond by pointing out the pathology to which that
prescription may lead,10 and conversely for prescriptions about general
rules.
I doubt that, the pressures of academic discussion aside, anyone really is
committed to either of the polar views that law should be general or
particular. The difficulty, however, is talking about mediating strategies
that are less likely to produce pathologies. Sometimes we find ourselves
Particular cases are
discussing law as if it were a scientific enterprise.
ought to
adjudicators
and
rules,
simply examples or illustrations of general
only
this
search for the rule that properly subsumes the case at hand. Yet
9. It is commonplace, for example, that judges whose instincts favor police investigators
will find it outrageous that they are asked to suppress clearly relevant evidence found in a
search that is only slightly over the line of legality; the particulars of the case-the loss of
evidence-overwhelm the prophylactic benefits of the exclusionary rule. For discussions of
the various cognitive processes that lead to this outcome, see RICHARD NISBETr & LEE
Ross, HUMAN INFERENCE: STRATEGIES AND SHORTCOMINGS OF SOCIAL JUDGMENT 24-26
(1980) (discussing "representativeness" heuristic, in which a familiar single case is taken as
representative of all cases); id. at 47-49 (discussing role of concreteness of information in
determining weight given to it); Paul Slovic et al., Facts Versus Fears: Understanding
Perceived Risk, in

JUDGMENT UNDER

UNCERTAINTY:

HEURISTICS

AND

BIASES

463, 465

(Daniel Kahneman ed., 1982) (discussing cognitive difficulties in properly assessing longterm costs and benefits of low probability events).
10. For a useful example of this sort of exchange, see Julius Getman, Colloquy: Human
Voice in Legal Discourse, 66 TEX. L. REV. 577, 578 (1988) (arguing that pedagogical overuse
of the most prevalent mode of expression in legal education, the "professional voice,"
distorts education, misleads students, and overemphasizes pedantic qualities); Mark G.
Yudof, "Tea at the Palaz of Hoon": The Human Voice in Legal Rules, 66 TEX. L. REV. 589,
591 (1988) (arguing that the human voice in legal rules establishes a form of substantive
justice for individuals that undermines the idea of formal justice for all).
11. My favorite example is from Richard Epstein who, challenging those who criticized his
empirical and normative account of contemporary labor law, said, "It takes a theory to beat
a theory." Richard A. Epstein, Common Law, Labor Law, and Reality: A Rejoinder to
Professors Getman and Kohler, 92 YALE L.J. 1435, 1435 (1983). For another example, which
offers a "model" for practical reasoning, see Eskridge & Frickey, supra note 7.
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translates into empiricist terminology a preference for the pole of generality; it does not mediate the general and the particular.
A precedent-oriented legal system is another strategy to mediate the
particular and the general. In such a system prior decisions are provisional
guides to present ones. 12 Yet the prior decisions cannot themselves control present decisionmakers. When a case arises in which the particulars
seem to call for a response different from the one precedent apparently
demands, a precedent-oriented system allows present decisionmakers to
rework the precedents and reach the result that seems most sensible.
Precedents reduce the risk of flooding by demonstrating that the case at
hand may not represent the full range of problems to which the legal rule
will be applied. But because precedents can be reworked, they allow
decisionmakers to avoid the pathology of arid abstraction.
Recent discussions of narrative jurisprudence suggest another way we
mediate the tension between the particular and the general. 3 For a
preliminary presentation, I find it helpful to move outside of jurisprudence
to imaginative literature. According to one view of one sort of imaginative
literature," we are moved and instructed by novels precisely because they
offer us particular, though imagined, examples of more general social or
psychological phenomena.15 When we reflect on the examples by appreciating the work at hand we gain a deeper understanding of the general
phenomena. One measure of artistic talent, according to this view, is
whether the author actually "convinces" us that the imagined particular
accurately presents a real general phenomenon. 1 6
12. I have been influenced in developing this view by Jan G. Deutsch, Precedent and
Adjudication, 83 YALE L.J. 1553 (1974).
13. See, e.g., Katharine T. Bartlett, Storytelling, 1987 DUKE L.J. 760, 763 (reviewing MARY
ANN GLENDON, ABORTION AND DIVORCE IN WESTERN LAW: AMERICAN FAILURES, EUROPEAN CHALLENGES (1987)) (narratives are "meant to capture the reader's imagination and
show through some particular context how things really are or how they could be, thus
inspiring new ways of looking at an issue and, ultimately, new solutions to problems").
14. The qualifications here are important because I do not believe that the view described
in the text is universally held, nor do I believe that it could possibly account for the power of
every form of imaginative literature.
15. See, e.g., Linda R. Hirshman, Bronte, Bloom, and Bork: An Essay on the Moral
Education of Judges, 137 U. PA. L. REV. 177, 179 (1988). As Hirshman has explained:
Literature trains people in the reflection, consciousness, choice, and responsibility
that make up the ability to engage in moral decisionmaking. It does so by presenting artificial, but concrete, universes in which premises may be worked out in
conditions conducive to empathy but ambiguous enough to allow for the formation
of moral judgment.
Id.; see also David Ray Papke, Problems with an Uninvited Guest: Richard A. Posner and the
Law and Literature Movement, 69 B.U. L. REV. 1067, 1085 (1989) (describing the "humanizing and liberalizing inclination of the [literature] movement's participants").
16. I use scarce quotes because the process is not as rational as the term "convinces"
connotes.
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In this light, consider the innovation that John Dos Passos introduced in
his novel, U.S.A. 17 Throughout the novel Dos Passos inserts sections he
called "Newsreels."' 8 These consist of headlines drawn from contemporary newspapers, brief excerpts from news stories, and the like. This
brought "the real world" into a "novel," helping to create a new genre.
The innovation works because Dos Passos successfully integrates the "real
world" intrusions into the imaginative narrative. When other authors use
the technique, though, it might well be merely heavy-handed didacticism,
beating the reader over the head to make the point that the author was
trying to connect the imaginative portion of the work to the real world.
I believe that this example illustrates the way we connect the particular
and the general. It is not a question of employing some prescriptive
method, in the way that scientific theories are typically said to explain
particular phenomena as exemplars of general propositions. Rather, in
social and moral life we connect the particular and the general by exercising a group of virtues: judgment, artistic talent-in law, the talent of the
rhetorician-and integrity of both character and of the narrative. I suggest
a shift in focus from "law," which is validated by correctness, to "judging,"
which is validated by the exercise of the judicial virtues.9
Even this, however, only starts a line of inquiry. The only strategy that
can successfully mediate the general and the particular lies in doing our
best to ensure that decisionmakers have and are willing to exercise good
judgment.2" We want to identify virtues internal to the judicial process; a"
yet, providing an account of how we determine when a judge has the

17. JOHN Dos PASSOS, U.S.A. (1966).
18. See, e.g., id.at 3-5.
19. Narrative jurisprudence has so far provided little account of how narratives connect
the particular and the general. For a critical comment, see Sanford Levinson, Conversing
About Justice, 100 YALE L.J. 1855, 1861 (1991) (endorsing the view in RICHARD POSNER, LAW
AND LITERATURE: A MISUNDERSTOOD RELATION 314 (1988) that James Boyd White's
account "is pitched at so high a level of generality that I have trouble holding onto the
thread of his discourse"). See also Richard K. Sherwin, Law, Violence, and IlliberalBelief, 78

GEO. L.J. 1785, 1817 (1990) ("From our localized encounters in a particular time and place,
we make a leap to generalization."). For a narrative account of how narratives work, see
Joseph William Singer, Persuasion, 87 MICH. L. REV. 2442 (1989) (showing that use of

concrete, real life examples in a law school classroom galvanized the students, resulting in a
livelier, more persuasive discourse); see also Richard K. Sherwin, A Matter of Voice and Plot:
Belief and Suspicion in Legal Storytelling, 87 MICH. L. REV. 543 (1988) (analyzing the tension

between deconstructionists' disdain for inherited texts or beliefs and rhetoricians' lack of
faith in the meaningfulness of textual interpretations).
20. In narrative jurisprudence, the notion of the integrity of the narrative serves the same
function as judgment in adjudication.
21. That is, it seems to me largely irrelevant to an assessment of whether a judge possesses
the judicial virtues that he or she behaves well or badly in family or other personal relations.
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relevant virtues is difficult.22 For example, I believe people are strongly
tempted to say that we know a judge has the relevant virtues when she
usually makes the right decision or takes the right values-concern for
individuals, respect for the values underlying the legal order, and a desire
to call on our better selves-into account in deciding. That, however,
collapses the account of virtues into some unspecified or undefended
or right decisionmaking processaccount of what constitutes right decisions
24
es; 2 3 the virtues do no analytic work.

Another account directs attention away from the judge's decisions and
toward the method she uses to make them. For example, we might think
that a judge who describes her method as quite rigid and structured lacks
those virtues appropriate to the task of mediating the general and the
particular.2 5 Unfortunately, but perhaps suggestively, it seems easier to
notice a lack of the relevant virtues than to describe their presence.
A third possibility would look to the judge's experience as a source of
information about whether she possesses the judicial virtues.26 Again,
however, it will not do to ask whether the person has behaved well through

22. Here I draw on my understanding of some recent essays in the development of a
virtue-based ethics, though I disagree both in detail and in the large with much in those
essays. For a representative sample of the work that has influenced me, see generally
Rosalind Hursthouse, Virtue Theory and Abortion, 20 PHIL. & PUB. AFF. 223 (1991); Lawrence
Solum, The Virtues and Vices of a Judge: An Aristotelian Guide to Judicial Selection, 61 S. CAL.
L. REV. 1735 (1988); Lawrence Solum, Equity and the Rule of Law, Address at the Annual
Meeting of the American Society for Political and Legal Philosophy (Jan. 2, 1992) (transcript
on file with The Georgetown Law Journal).
23. Some essays widely admired by liberals seem to me to fall into this trap. See, e.g.,
William J. Brennan, Reason, Passion,and "The Progress of the Law," 10 CARDOZO L. REV. 3
(1988); Robert Cover, Violence and the Word, 95 YALE L.J. 1601 (1986). So much of the
work in these essays is accomplished by substantive values that they ultimately do not defend
an account of judging rather than law.
24. Insisting on a distinction between good judging and good law has the additional
attraction of making sense of a common practice among legal scholars of admitting that a
judge who makes bad decisions, as the scholar sees it, is nonetheless a good judge.
25. We might understand Judge Posner's criticism of unsubtle versions of the jurisprudence of original intent as offering this sort of conclusion. See Richard Posner, What Am I, a
Potted Plant?: The Case Against Strict Construction ism, NEW REPUBLIC, Sept. 28, 1987, at 23
(arguing that strict constructionism, or legal formalism, is an unrealistic and unworkable
theory of the judiciary's role).
26. Here experience must be taken broadly to encompass the person's range of life
experiences. I believe that too much attention has been paid recently to whether Supreme
Court nominees have had prior judicial experience and too little has been paid-with a
modest exception for discussion of the discrimination Justice Sandra Day O'Connor faced
when she graduated from law school and with a large exception for the nomination of Justice
Clarence Thomas-to whether they have had a range of life experiences, including experience on the national political scene, that can inform their performance as judges. For my
effort to explain why the focus has narrowed, see Mark Tushnet, The Warren Court as History,
in THE WARREN COURT IN HISTORICAL AND POLITICAL PERSPECTIVE (Mark Tushnet ed.,
forthcoming 1993).
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a range of experiences because the question relies not on the person's
virtues but on our criteria for having behaved well.
Equally important, we never have direct access to the judge's experiences.
Instead, we have access to the account we construct from what she provides us of her life. Perhaps we can assess whether a judge possesses the
judicial virtues by examining the account she offers. This argument connects the attention we pay to the judicial virtues to the concerns expressed
in narrative jurisprudence. First, although it is a modest play on words,
perhaps we know that a judge has (judicial) integrity when the narrative
she offers has (narrative) integrity. Second, perhaps we know that a judge
has good judgment when her opinions have a narrative style that appropriately links the general and the particular. The practice of judging then is
validated by narrative integrity. That, at least, is the approach that underlies the remainder of this essay.
Ordinarily, stating that judges ought to have and exercise judgment
would be banal.2 7 Yet some aspects of our recent constitutional discourse
suggest that we need to be reminded of the importance of judgment and
integrity.

II.

NARRATIVE JURISPRUDENCE, THE PARTICULAR, AND THE GENERAL

Narrative jurisprudence uses "stories"-accounts of the authors' experiences, accounts of others' experiences, imaginative literature-as the particulars that lead us to consider general "rules," propositions, or perspectives.
The stories do so in various ways. Sometimes they directly suggest
alternative legal rules; sometimes they suggest that there are alternative
normative orders to those presented by law, which are at least equally
attractive. Credible particulars interact with plausible generalities to provide readers with a deeper sense that the author has captured something
normatively more important than either a more desiccated presentation of
the generalities or a journalistic presentation of the particulars would.
Narrative jurisprudence already includes some of the most valuable and

27. Some legal scholars have tried to avoid the banality of the conclusion by dressing it up

in the language of practical reason and phronesis. See, e.g., Eskridge & Frickey, supra note
7, at 322 n.3 (defining practical reason as "an approach that eschews objectivist theories in
favor of a mixture of inductive and deductive reasoning (similar to the practice of the

common law), seeking contextual justification for the best legal answer among the potential
alternatives"). I believe that those efforts have not succeeded in avoiding banality because
the expositions of practical reason and phronesis are themselves no less banal. For a related
criticism of Posner's pragmatism, though one that is for me too taken with the scientific
model of law, see generally Nancy Levit, Practically Unreasonable: A Critique of Practical
Reason, 85 Nw. U. L. REV. 494 (1991) (reviewing RICHARD A. POSNER, THE PROBLEMS OF

JURISPRUDENCE (1990)) (criticizing Posner's view of practical reasoning as visceral and
nonreflective).
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and it has offered an

exciting and provocative alternative to traditional jurisprudence, in which
particulars are frequently so deeply submerged in the general as to disappear from view.
As Kathryn Abrams has noted, however, the proponents of narrative

jurisprudence have not explained how telling stories advances these goals.29
By examining some missteps in narrative jurisprudence,3" this Part argues
that narrative jurisprudence persuades through its "literary-ness," that is,

through its style. 3 When stylistic missteps occur, narrative jurisprudence
falls short of its promise.3 2 Narrative jurisprudence has measurably deep28. The works I examine in this essay all fall within this group.
29. Abrams, supra note 1, at 978, 980.
30. In describing missteps I have tried to avoid holding the authors I discuss up to
unrealistic standards of accomplishment. Although occasionally I allude to great works of
literature, it is hardly a criticism of narrative jurisprudence that it has not yet produced a
similarly "great" work. At the same time, however, I think it inappropriate to respond to the
literary qualities of the works along the lines of, "Pretty good for a Law professor."
31. The most extensive critical analysis of narrative jurisprudence is Abrams, supra note 1,
which has significantly informed my argument. I should, however, note a difference in voice
between Abrams's presentation and mine. At crucial points Abrams writes in the first
person. See, e.g., id. at 1007-11. In contrast, in what follows I present my critical observations in an objective voice. The hypothesis immediately suggests itself that the difference in
voice is gendered, but, at least provisionally, I would reject that hypothesis for two reasons.
First, in two other fields with which I am familiar, history and literary criticism, differences
in voice do not seem to me universally associated with gender differences, and because we
are dealing here with a single case-mine-only a universal claim is relevant. More
important, I believe that for the Parts that follow this one to be effective they must speak in
an objective voice, and that shifting to a different voice there would impugn the integrity of
the entire article (unless I had more talent as a writer than I believe I have).
32. My attention to stylistic failures in particular works does not mean that I believe each
work as a whole a failure. To the contrary, I would not devote so much attention to the
missteps unless I believed that the authors I discuss had substantially enhanced my understanding of the law. I wrote a generally favorable short review of Derrick Bell's And We Are
Not Saved in which I noted parenthetically the stylistic concerns I address below. Mark V.
Tushnet, DERRICK BELL, AND WE ARE NOT SAVED: THE ELUSIVE QUEST FOR RACIAL
JUSTICE (1987) 93 AM. HIST. REV. 1386 (1988) (book review). Patricia Williams criticizes
some of my work on the law of slavery, PATRICIA J. WILLIAMS, THE ALCHEMY OF RACE AND

RIGHTS 220 (1991), the result, in my view, of the different purposes we have in discussing the
law of slavery (though, were I to rewrite the passage she discusses, and others where I make
similar statements, I would try to rephrase it to avoid the difficulty she identifies). She also
criticizes some parts of my presentation of the critique of rights. Id. at 150-51. I have been
persuaded by some of her criticisms (and not by others) and have incorporated my responses
in Mark Tushnet, Rights: An Essay in Informal Political Theory, 17 POL. & SoC'Y 403, 417-26
(1989). I have ignored other quasi-narrative works such as Norval Morris's Burmese stories
although they suffer perhaps even more from some of the flaws I identify, precisely because I
regard them as making less substantial contributions. See, e.g., NORVAL MORRIS, THE
BROTHEL BOY AND OTHER PARABLES OF THE LAW (1992); see also Abrams, supra note 1, at

976-77 (discussing need for public discussion and criticism of narrative jurisprudence);
Bartlett, supra note 4, at 882 ("Positionality's requirement that other perspectives be sought
out and examined ... does not allow certain feminist positions to be set aside as immune
from critical examination.").
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ened our understanding of law's role in mediating the general and the
particular by introducing a new way of talking about law. Some works in
narrative jurisprudence, such as those by Patricia Williams, rightly claim to
be taken seriously as literary productions. Writing well is hard work,
though, and no one should be surprised that not every article or book in
the narrative form is perfectly presented. By reading some passages as
literary works, I hope to suggest how narrative jurisprudence can itself be
deepened.33
A. "REAL LIFE" STORIES

Broadly speaking, the stories in narrative jurisprudence take two forms:
sometimes authors represent the stories as accounts of events that happened, either to them or to someone else; sometimes authors represent
the stories as imaginative literary creations. "Real life" stories and imaginative literature can fail in different ways.
It is tempting to treat real life stories as "anecdotal evidence" of some
social phenomena whose more general existence is established by social
surveys, statistical evidence, and the like.3 4 So treated, real life stories do
not distinguish narrative jurisprudence sharply from more traditional policyoriented arguments for legal reform. Authors know that some readers
respond more immediately to anecdotes and are put off by statistical
evidence. They find they can induce readers to believe that the phenomena at issue are important by first capturing readers' attention through a
vivid anecdote and then demonstrating through statistics and other forms
of evidence that the anecdote is "representative." 3 5
Used in this way, real life stories in narrative jurisprudence resemble the
telling anecdotes of talented journalists. These anecdotes capture the
essence of a social problem or of someone's personality, without burdening
the reader with details to show how the anecdote is typical of the problem
or person. This analogy suggests, however, where one problem with real
life stories lies. Almost always, the journalist had available alternative,
equally telling anecdotes, which if offered would have given readers a quite
different sense of the problem. Knowing this, how can a reader be confident that the telling anecdote or real life story actually informs her?
Readers begin with predispositions, and authors who use telling anecdotes typically want to move them away from their predispositions to a
33. Or to develop yet another new way of talking about law.
34. See, e.g., Abrams, supra note 1, at 1023, 1028-30 (challenging the "typicality" of
narratives reveals that typicality itself is rooted in a distinct approach to scientific rationality
and that this inquiry does not constitute a challenge to the "truth" of these narratives).
35. For a discussion from an author who prefers less anecdotal evidence but understands
how anecdotal evidence works, see Mark Kelman, ReasonableEvidence of Reasonableness, 17
CRITICAL INQUIRY 798, 810-11 (1991).
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deeper or different understanding of the problem. Examining some instances where real life stories do not work can suggest how they do work.
1. Catharine MacKinnon and the Voice of Authority
Near the conclusion of Feminism Unmodified, Catharine MacKinnon
describes her listeners' "anguish and embarrassment that women in positions of power behave just as badly as men," and writes that "[t]his will
seem inappropriate only to those who expected less and to those who
expected more.",3 6 She continues,
I have to admit being among those who did expect more from Judge
Ellen Bree Burns, who judged the first case of sexual harassment in
education as her first major case on the federal bench. She decided that
Pamela Price, a Black woman student at Yale, was not credible when she
accused a white male Yale professor of sexually harassing her.... [T]he
so unsupported that they were unreviewjudge's findings of fact 3were
7
able, hence irreversible.
There are two difficulties with MacKinnon's narrative. First, although
the triplet "unsupported ...unreviewable... irreversible" has a captivating rhythm, and the play on the word "irreversible" is nice, "hence" is
wrong. Factual findings are reversible precisely when they are unsupported.3" A reader who knows something about law is likely to find the phrase
"hence irreversible" jarring. Second, this difficulty is compounded by
MacKinnon's statement that Burns found that Price was "not credible."
MacKinnon tells us, though not in so many words, that Price was credible.
Because MacKinnon does not present Price's testimony in detail, or describe her demeanor, or indeed do anything other than warrant Price's
credibility, the reader is forced to choose between Burns's conclusion and
MacKinnon's assertion.3 9 MacKinnon invites the reader to accept her
36.

CATHARINE MACKINNON, FEMINISM UNMODIFIED

219-20 (1987). The care with which

MacKinnon writes is shown when she writes "embarrassment that" rather than "embarrassment when."
37. MACKINNON, supra note 36, at 220 (footnotes omitted).
38. See, e.g., United States v. Johnson, 327 U.S. 106, 110-12 (1946) (reinstating trial court
verdict, which appeals court had overturned, because district judge's credibility assessment
made his conclusion "supported by evidence").
39. More precisely, the reader must choose between MacKinnon's representation of
Burns's conclusion and MacKinnon's assertion. In this case, though, nothing is gained by
distinguishing between a person's actions or experiences and an author's presentation of
those actions or experiences. For a discussion of situations in which such distinctions do
make a difference, see infra text accompanying notes 101-105. I should note that, although
MacKinnon insists that law should heed what women say, she does not rely on narratives
drawn from her personal experience (except her experiences as a lawyer, for example, with
Paula Price, MACKINNON, supra note 36, at 220-21, and Linda Marchiano, Id. at 10-14,
127-33, 18-83).
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assertion because of MacKinnon's authority, but the invitation is offered
so flatly that it can be rejected easily.4"
MacKinnon makes a misstep here, and the mistake is a failure of
artistry. MacKinnon is a powerful writer, and she appears to have believed
that the rhythmic triplet was sufficient to back up her authorial voice. Yet,
because the rhetorical force of the triplet is in such severe tension with its
erroneous cognitive assertion, MacKinnon's presentation leaves readers
only with the author's claim to authority, when more was needed.41
This example suggests a broader perspective on real life stories in
narrative jurisprudence. It is helpful to treat stories as heavily layered. At
base there are the events: what happened between Price and the professor.
Next there are the events as presented to Burns.4 2 Finally there are the
events as re-presented to readers by MacKinnon. Trial lawyers know there
is an art to the re-presentation of events to judges and juries, just as the
best journalists know there is an art to the re-presentation of events as
vivid anecdotes. When narrative jurisprudence employs real life stories,
the author's literary talents are what lead readers to connect the representations of events with broader social phenomena.43
40. For a similar example, see Kathleen A. Lahey, Reasonable Women and the Law, in AT
FEMINISM AND LEGAL THEORY 3, 19-21 (Martha Albertson
Fineman & Nancy Sweet Thomadsen eds., 1991). Lahey offers a flat description of the case
of Gayle Bezaire who was the subject of a widely publicized Canadian case involving
woman-beating and child custody battles. The flatness of the description is effective until
the point when Lahey tells us that "[tihere was considerable dispute in the women's
community generally as to whether the case was really about lesbianism, or about child
abuse, or about Gayle Bezaire's allegedly 'difficult' personality." Id. at 21. At this point a
reader must begin to wonder what reasons women had for not accepting Lahey's account of
the episode as a whole.
41. An alternative to this account would stress that journalists become celebrated, and our
standards of a telling anecdote become defined, within a community with substantive
commitments. Taking the criteria of talent and vividness as socially constructed, we would
look to the community's commitments to explain how the anecdotes and real life stories
come to move readers from their predispositions. On this alternative, MacKinnon's failure
may arise from the fact that most of her book is developed from speeches, MACKINNON,
supra note 36, at 1, that the speeches were effective for their audiences, and that MacKinnon
may not have appreciated, when writing the afterword in which this passage occurs, that the
audience for the book was different.
42. There is an important layer between these two stages, the re-presentation of the
events by Price herself as she reconstructs them for her lawyers and others. For discussions
of this layer, see infra text accompanying notes 143-145 (interaction between Anita Hill and
her friends), and infra text accompanying notes 45-46 (discussion of Stephen Carter).
43. For this reason, I believe that Abrams's discussion of the explicit and implicit methodological and epistemological claims of narrative jurisprudence, and the anxieties within
narrative jurisprudence that her discussion reflects, are largely beside the point. For similar
discussions of epistemology, see Bartlett, supra note 4, at 867-87 (exploring feminist explanations for what it means to be "right" in the law); Kim Lane Scheppele, Foreword: Telling
Stories, 87 MICH. L. REV. 2073, 2098 (1987) (stating that the current focus on narrative legal
scholarship reflects the broadening spectrum of the legal community and that narratives
THE BOUNDARIES OF LAW:
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2. Stephen Carter and the Journalistic Voice
Even first-person stories about the narrator herself or himself are layered.
Memory and the decision to publish the recollection intervene between
the events and the reader." Because readers know that memory can
distort everyone's accounts, authors must devise ways either to convince
readers of the account's accuracy or to explain how the reasons for any
inaccuracies are themselves significant.
Stephen Carter pursued the second strategy in dealing with a story he
told about the National Merit Scholarship competition.4 5 Probably the
most memorable part of his book Reflections of an Affirmative Action Baby
describes the problems that affirmative action programs create for talented
African Americans. 6 Carter calls these problems the "best black" syndrome, in which people acknowledge that the "beneficiary" of affirmative
action is the "best black" and in that very description deprecate that
person's abilities. His chapter on the "best black" syndrome opens, "Affirmative action has been with me always." 4 7 The first paragraph introduces
the National Merit Scholarship program. Then, following two paragraphs
whose point is to establish Carter's intrinsic intellectual merit48 and demon-

allow pluralism in legal reasoning). Those anxieties arise from what seems to me something
like a category mistake according to which narrative jurisprudence must work in the same
way that other forms of jurisprudence do, and must satisfy the criteria deployed by those
other forms. I do not see why that must be so. (Alternatively, proponents of narrative
jurisprudence might develop the argument that the epistemological and methodological
claims made in other forms of jurisprudence are persuasive, in the end, to the degree that
they satisfy narrative jurisprudence's requirement of artistic integrity. For a version of this
argument in economics, see generally DONALD MCCLOSKEY, THE RHETORIC OF ECONOMICS
(1985)).
44. In addition, the judgments of editors and publishers intervene between the author and
the reader. Patricia Williams describes the efforts of law review editors to eliminate
important details from her account of what happened to her at a Benetton store and how she
responded. WILLIAMS, supra note 32, at 47-48, discussed in more detail infra text accompanying notes 56-60, 62-73, 79-82. Even where such heavy-handed interventions do not occur,
however, authors are inevitably aware that their publishers will be concerned about how the
different ways of telling a story might affect a book's sales potential.
45. STEPHEN L. CARTER, REFLECTIONS OF AN AFFIRMATIVE ACTION BABY

48-49 (1991).

46. The story Carter tells was a staple in the book's reviews. See, e.g., Jonathan Kirsch,
Lawyer Measures Value of Racial Quotas, L.A. TIMES, Sept. 11, 1991, at E3 (reviewing
STEPHEN L. CARTER, REFLECTIONS OF AN AFFIRMATIVE ACTION BABY (1991)); Clarence
Page, Wearing a racial label: A black intellectual writes about reverse discrimination,CHICAGO
TRIB., Sept. 1, 1991, Book Section, at 1 (same); John Walter, Affirmative Action: Is it still
Needed?, SEATTLE TIMES, Sept. 15, 1991, at L2 (same); Patricia Williams, Nothing But the
Best, NATION, Nov. 18, 1991, at 632 (same).
47. CARTER, supra note 45, at 47.
48. Id. at 49 ("I was forced by the norms of the fac-brat community to retake the
Mathematics Level II achievement test to raise a humiliating score of 780 to an acceptable
800."). I assume Carter expects virtually all readers to know that 800 is a perfect score.
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strate how his race interfered with recognition of that merit, 49 Carter
describes what happened at Merit Scholarship time. According to Carter,
he took the qualifying test and received the second highest score in his
school. But before the Merit Scholarships were announced, he tells us, he
got a telephone call informing him that he had received a National
Achievement Scholarship for "outstanding Negro students." When he
asked about the Merit Scholarship, Carter says, he was told that if he
accepted the Achievement Scholarship, he would not be considered for a
Merit Scholarship: "It was one or the other," because, he was told, "the
people who get National Achievement Scholarships are never good enough
to get National Merit Scholarships." He was "stunned," he writes, to find
that some white students with lower test scores and, he believed, grades
similar to his did receive Merit Scholarships. Carter says that he was
"faced with a bizarre rule" that forced him to "forfeit any claim" to a
Merit Scholarship, because "the smartest students of color were not considered as capable as the smartest white students, and therefore would not be
allowed to compete with them, but only with one another.""
These events so dramatically express the problems the "best black"
syndrome creates that Carter properly chose them to begin his discussion.
But after his book was published, Carter discovered that they did not
happen in quite the way he remembered. 5 Reconstructing the events a
second time, Carter tells us that an "ambiguity" in the test materials "gave
me the impression that there was a rule against competing in both
programs. ,1 2 As a result, he rejected the Achievement Scholarship, hoping to win a Merit Scholarship. But, he says, "when someone from [the
Merit Scholarship program] explained that no such rule existed,"5 3 he
accepted the Achievement Scholarship, remained eligible for a Merit
Scholarship, and did not receive one.
Carter explains that he misremembered the events because he nurtured
54
an "adolescent anxiety that I was not fully accepted as an intellect.,
According to Carter, this anxiety found support in the persistent attraction
of conspiracy theories in "America's black communities," the "pervasive

49. Id. ("I would surely be admitted [to college] because I was black and I was smart.... The

skin color always preceding any other observation").
50. Id.
51. Stephen Carter, "Best Black" Syndrome: My Bitter Memory, WASH. POST, Oct. 13,

1991, at C5. The subhead reads, "Somehow, for 20 years, I Was Haunted by a Slight That
Never Happened." Id.
52. Id.
53. Id.
54. Id.
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mistrust by black folk of white institutions., 5 5 Carter's first account of the
events, then, passed through psychological and sociological screens. Realizing that his first account was inaccurate, he suggests that the reason
those screens operated as they did itself deserves attention. But once we
become aware that Carter's first account passed through those screens,
surely we must know, and consider the implications of the fact, that his
second account did so as well.
Patricia Williams, in her book The Alchemy of Race and Rights, confronts
the anxiety that the existence of representational screens creates. Williams is concerned that some of her readers have not accepted the truth of
the stories she tells.5 6 Contrast this reception with that of Carter's readers, who accepted the veracity of his story, until Carter did some independent investigation.
The reasons for the differences between the reception of Williams's
stories and Carter's arise in part from their substance: Carter's account
resonates with misgivings in the white community about affirmative action
programs, while Williams's stories are designed to and do disturb. An
additional reason for the different receptions, though, arises from consideration of literary style: Carter uses the straight-ahead style of contemporary journalism, while Williams uses a more self-conscious "literary" style
in which lyrical metaphors and images, rather than statements, carry more
of the argument's weight. 5 7 Williams poses more serious challenges to
traditional forms of legal argument and runs greater risks than Carter
does. Unsurprisingly, although Williams says interesting things more frequently and effectively than Carter, she falls farther short of her more
ambitious goals than Carter does of his more limited ones. Within the
frames of their respective styles, Carter is more successful than Williams.
Williams's stylistic missteps make it necessary for her to worry more
openly about the credibility of her stories than Carter does.

55. Id.
56. See, e.g., WILLIAMS, supra note 32, at 91, 242 n.5, 254 n.1; and, somewhat more

ambiguously, 214. See also Abrams, supra note 1, at 1001 (in reading Williams, "more
depends, for the reader, on whether you believe her narratives").
57. One difficulty in Williams's style is that she urges readers to accept a variety of ways of
presenting experience, and yet seems rigidly to dichotomize such ways into a formal objective style of law review articles and a "literary" style, which is defined by flowery language,
words upon words, and the like. A more subtle presentation would have shown readers that

there are different ways of being "objective" and different ways of being "literary." Richard
Delgado, for example, adopts an ironic and distancing tone, absent from Williams's narratives, in his own. See Richard Delgado, Storytelling for Oppositionists and Others: A Pleafor
Narrative, 87 MICH. L. REV. 2411 (1989). An even more successful effort, I believe, would
incorporate Williams's romantic lushness and Delgado's ironic distancing, along with the
"high objective" style Williams counterposes to narrative.
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3. Patricia Williams and the Voice of Righteousness
Much of Williams's difficulty comes from problems of tone that are
themselves signalled in her comments on the fact that some readers
expressed skepticism about the veracity of her accounts. Rather than
taking that skepticism as an indication of difficulties with the way she told
the stories, Williams simply expresses annoyance. Williams externalizes
the difficulty by assuming that the problem lies with her readers, not with
her,58 instead of taking the difficulty as the starting point of a discussion of
why she has been unable to persuade some readers that her stories are
true.
Williams's annoyance at some of her readers creates a problem of tone;
she insists on being taken as honest and yet does not confront the implications of the fact that some readers have doubts. A related problem of tone
arises elsewhere in Williams's book. 9 For example, early in her book
Williams describes a lunchtime conversation about homelessness she had
with a New York stockbroker on a train' 60 He tells her that he never gives
money to people on the street, but does "stop to chat" so he can "remember that they're not just animals." To Williams, the conversation is "an
awkward, dangerous moment" that leads her to reflect on "the silly irony,
given the circumstance, of metaphors like eating one's words." When
that she "can't help noticing
lunch is over they part, and Williams reports
61
all."
at
waitress
our
tip
that he does not
A few pages later Williams describes telling a story to her students about
her "concern[ ] ... about the way in which hunger, lack of education, and
homelessness are devastating our communities.,, 62 A father leading a
child passes "an old beggar woman huddled against a pillar," and explains
58. The difficulty would be alleviated if Williams somehow indicated that she was adopting a pose of annoyance, rather than that she was annoyed. Williams gives the briefest hint

of such an indication:
This is a quotation without a cite. It is a real quote-I cut it out of a San Francisco
Bay Area newspaper myself and everything. I just don't remember which paper,
and searches of every conceivable data base have turned up nothing. Some people

might insist, therefore, that my persistence in using it is a sure sign (a) that my work
is unscholarly, or (b) that this is not a real quote and I am either a liar or
hallucinating. I, however, prefer to think of it as an open invitation to the reader to
participate in the construction of authority.
WILLIAMS,

supra note 32, at 254 n.1.

59. A number of themes run through Williams's book. One is race and its relation to
slavery-as the last chapter is entitled, "On Being the Object of Property." Id. at 216.
Another is being unpropertied-homeless. For a property-oriented analysis of homelessness, see generally Jeremy Waldron, Homelessness and the Issue of Freedom, 39 UCLA L.
REV. 295 (1991).
60. WILLIAMS, supra note 32, at 16.

61. Id. at 17.
62. Id. at 26.
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that they do not give money to people like her, relying instead on the
United Way. "I walked behind them for a little way," Williams writes,
"listening to him teach: responsiveness to immediate need was being
devalued as wrong.", 63 Then, she says, she encountered another homeless
person on a subway bench and passed him by, "never stopping for a
second.",64 She saw another man walking on the street, and "tried to flash
worry at him. But he was seeking reassurance, which he took from my face
despite myself.", 65 She and the man "walked behind each other" for three
blocks. 66 "Thus the man on67 the subway bench died twice: in body and in
the spirit I had murdered.,
Embedded in these accounts of her superiority-the father devalues
what Williams knows is right, the other man is reassured "despite"
Williams-is Williams's recognition that she did not give money to the
man on the subway bench, although she makes no similar comment about
the "old beggar woman." Had the critical self-revelation been an expression of deep self-understanding, it would have affected the way Williams
presented the father and the stockbroker. As it is, the self-revelation is a
rhetorical trope, presenting Williams as self-critical only to enhance the
force of her criticisms of others.
Again, in the middle of the book Williams opens a chapter with a story
about a confrontation she had near the dance studio she attended in lower
Manhattan. 6 As she was entering the building, a mother with two small
children "shouted at me, with the unique intensity of a neurotic New
Yorker: 'Well, tell them to call the police! There are BUMS in the lobby
again!' ,69 When Williams entered the lobby, she found an "old, bent,
toothless black woman" to whom she gave $1.25 in change.7 ° Then,
indignant, she left the building, walked over to the mother, and told her
"that if she wanted to call the police for that old woman, she would have to
take on the responsibility herself., 71 Williams reports she was unprepared
for the mother's angry response. Then, Williams says,
I wanted to say more, I wanted to ask her to observe that the warmth of
something as simple as fire is no longer free in this city, that the
dismantling of the welfare state means people will steal to survive.... I
wanted to say all of that, but she kept shouting and shouting at me about
63.
64.
65.
66.
67.
68.
69.
70.
71.

Id. at 27.
Id.
Id.
Id.
Id.
Id. at 133.
Id. at 134.
Id.
Id.
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all the god-damned money she was spending to keep "those people" out
of her life and off "her" streets.72
Williams's tone of moral superiority in these accounts is hard to miss.
Even when she offers "a narrative that presents her in an ambivalent
light,"' 73 there is a disturbing underside. After telling how she chastised "a
white acquaintance" for an antisemitic remark, Williams describes a shopping visit to Au Coton, near her apartment. The three young salespeople
chat with her, telling her that she would look "really fly" in a waffle-weave
sweater; she overhears them "joking about Jews.",74 Then four other
young people, who the salespeople decide were Jewish, enter the store.
One of the salespeople murmurs, "Tell that girl to get a job," 75 both
playfully and scornfully. Williams writes, "I didn't say anything," and then
analyzes why she was paralyzed.7 6 One reason, she writes, is that the
salespeople were making her " 'privileged' to hear what these people
thought, earmarked as someone who would not reveal them .... I realized that breaking the bond of my silence was like breaking the bond of our
silence.",7 7 This leads Williams to discuss how racism involves setting
boundaries that create and guard against danger.7 8
In a book whose primary theme is race, and immediately after mentioning the race of her acquaintance who made racist remarks, Williams does
not tell us the race of the salespeople. 79 How can readers respond to this
omission? First, a reader might wonder, in light of Williams's assumption
that the salespeople were treating her as an "insider" and that she was
"afraid of sounding.., maternally querulous,"8 whether they might have
also been African American.8" This interpolation might be supported as
well by Williams's statement, "It did not occur to me that I was simply
being ignored. I could have been Jewish, as much as the four random

72. Id. at 134-35.
73. Abrams, supra note 1, at 1027.
74. WILLIAMS, supra note 32, at 126.

75. Id. at 126.
76. Id. at 126-27
77. Id. at 128.
78. Id. at 126-28.
79. Cf. id. at 47-48 (discussing law review editors' attempts to eliminate Williams's
reference to her own race in Benetton story, discussed infra text accompanying notes 82-84,
89-91).
80. Id. at 127.
81. Williams's account suggests that the salespeople knew that she overheard their re-

marks and knowingly included her within their circle. One might wonder how often whites
who make antisemitic statements include African Americans on the inside. Williams also
raises the possibility that she "was simply being ignored." Id. at 128. Her sense of being
included would then seem to arise from her (latent) agreement with the statements' content,
a possibility that deserves explicit exploration.
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souls who wandered into the store .... 82 Then, however, a reader might
note that Williams's self-revelation might have its limits, as everyone's
does. Here the limit seems to be set where Williams might have to engage
in a sustained examination of antisemitism in the African-American community.8 3 In saying, "I could have been Jewish," Williams opens up the
possibility that she could take a stance against the antisemitism the salespeople expressed, and then does not pursue the possibility. The story then
becomes a tale of the difficulty of creating a self-critical community: how
can an African American speak out against the antisemitism of some other
African Americans?
Alternatively, a reader might assume that the salespeople were white.
Williams connects this story to her recollection that, after desegregation of
the stores in Savannah, Georgia, she is "always grateful when storekeepers
are polite" to her, a recollection that links Au Coton with the white
storeowners in Savannah. 4 The story then becomes a tale of how someone who is an outsider along one dimension (race) can be seduced into
complicity with those who are insiders along that dimension as they attempt to make others outsiders along a different dimension (religion). In
this version, the story raises the possibility that, in her silence, Williams
was and at some level wanted to be complicit in the expressed antisemitism
of the salespeople. The story then deals with how a vicious community can
sustain itself by at least fleetingly securing the affiliation of those who it
demeans on other occasions.
By imputing a race to salespeople whose race Williams does not supply,
readers can construct stories whose messages point in almost opposite
directions. In itself, that causes no problems; for each reader, the message
is clear. But a serious problem arises as soon as a reader notices that race
is not mentioned. Filling the gap one way and then another, the reader
may wonder what he or she ought to take from the story. And finally, the
gap itself may become a feature of the story that the reader will interpret:
why, in a book that regularly identifies the race of those who Williams
criticizes for racial insensitivity, is the race of the salespeople not mentioned?
Even as she makes her thoughts about her reaction to antisemitism
important in the text, Williams, in making the race of the salespeople a
problem for interpretation, diverts attention from herself and directs the
moral condemnation toward the salespeople. She tells a story about an
82. Id. This statement is true enough, as a matter of religion, but surely not nearly as true
as a matter of social meaning in lower Manhattan.
83. For a passing mention of this issue, see id. at 173 (mentioning, as one item in a list of

"raucous male outcry" in connection with Tawana Brawley, "the enlistment of the support
of Louis Farrakhan and a good deal of antisemitic insinuation").
84. WILLIAMS, supra note 32, at 129.
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undifferentiated "other-ness," thereby losing hold on the historical specificity of antisemitism, and undermining her insistence elsewhere in the book
on the specificity of racism.
The unsteady notes in her story show that Williams has not reconstructed her self-image to take account of the troubling behavior she
reports. Readers may then transform Williams's righteousness into selfrighteousness and become suspicious of the accuracy with which she
recounts other stories. Support for this idea comes near the end of the
book where Williams presents a dream-like account of incidents in New
Orleans, including a description of "[a] ragged black man with rusty
matted hair and fire-beady eyes" 85 whom she encountered after leaving a
party. He was
an old man, desperate, hungry, thin, sick, muddy-tapdancing with a
begging bowl in hand, the coins jangling as he jumps and shuffles, the
wild sad sound of his feet scrambling on the pavement, his old feet
scattering whiffs of sound to impervious passersby, the sound of the coins
leaping and falling in the cup in timeless accompaniment to the raging
desperation of his life-dance, to the jiggling, scraping emptiness 86
of his
death-dance, tapdancing, tapdancing to break the heart right open.
Williams is so concerned with creating an effect here that she does not tell
us whether she gave him any change; he has become an object of her
intellectual property.
Finally, consider the now-famous "Benetton" story.8 7 While shopping
in Soho, Williams saw a sweater she wanted to buy for her mother. She
pressed the store buzzer for admission. "A narrow-eyed, white teenager
wearing running shoes and feasting on bubble gum glared out .... After
about five seconds, he mouthed 'We're closed,' and blew pink rubber at
me... [even though] there were several white people in the store who
appeared to be shopping for things for their mothers. '8 8 Williams develops
this story so that it encompasses a wide range of American racism within it.
She writes that some who have heard it questioned both the story's failure
to provide the store's side of the story and its subjectivity. Note instead,
the "bubble gum" and "pink rubber." Williams's justified anger at the

85. Id. at 210.
86. Id. at 210-11.
87. See id. at 44-51.

Williams says that she has "used the Benetton's story a lot, in

speaking engagements at various schools." Id. at 50. Carrie Menkel-Meadow suggests that
this is one of Williams's stories that "may well make their way into the legal canon." Carrie
Menkel-Meadow, The Power of Narrative in Empathetic Learning: Post-Modernism and the
Stories of Law, 2 UCLA WOMEN'S L.J. 287, 298 (1992).
88. WILLIAMS, supra note 32, at 44-45.
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racism of her treatment seems to have led her to overlook the classism of
her account.8 9
These examples indicate that Williams makes her righteousness seem
self-righteous because she repeatedly does not appreciate the extent to
which she presents her readers with the same kinds of partial views that
her book urges us to abandon. Her presentations would be more effective
if, while insisting on the contingent nature of others' views of race and law,
Williams showed that she appreciated the contingent nature of her own
views. Instead, she introduces certain topics and pursues them deeply and
with great insight, while failing to pursue a similar analysis of closely
related topics with equal depth and without indicating that she has made a
considered judgment to construct her work in one way rather than the
other.
Williams set herself an extraordinarily difficult task, insisting that her
version of narrative jurisprudence could smoothly blend legal analysis and
personal narratives. In reaching for literary effects, Williams sometimes
makes a stylistic misstep, using words and images that make her points less
effective. Would it have been better to take a different approach?
B. IMAGINATIVE LITERATURE

Imaginative literature may be as effective as "real life stories," if not
more so, in mediating the particular, and the general. Kathryn Abrams
raises this question in asking whether it would "mar the effectiveness of
the story" had Williams "never walked into Au Coton."9' For Abrams,
[1It makes little difference whether the incident actually unfolded in the
way that Williams describes. What matters is that it is a vivid depiction
of a deeply ambivalent experience, and that it is capable of evoking in

89. Williams reports that she is presenting "the above impassioned account" from her
journal entry she wrote "on the same day." Id. at 46. Apart from the questions a reader
might have about that representation, given Williams's statements elsewhere that her
accounts have been transformed and edited, see supra text accompanying notes 82-84, 89-90,
a reader might expect some comment from Williams about class. By the time she considered
putting this account in the book, she was reflecting on the events, and could have stood back
from her anger, even while re-presenting it to herself.
For a similar observation about an author's lack of self-awareness in telling a story, see
Douglas Laycock, Vicious Stereotypes in Polite Society, 8 CONST. COMMENTARY 395, 398

(1991) (criticizing an anecdote by Wendy Brown, who states that upon encountering a blue
collar hunter in the woods she was grateful for her companions because otherwise she would
have feared rape, as negatively stereotyping all men as potential rapists) (citing Wendy
Brown, Guns, Cowboys, PhiladelphiaMayors, and Civic Republicanism: On Sanford Levinson's
the EmbarassingSecond Amendment, 99 YALE L.J. 661 (1989)). However, I disagree with the

substance of Laycock's analysis of the narrative he discusses.
90. Abrams, supra note 1, at 1026-27.
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readers a moment of recognition that connects Williams' ostensibly
particularized story with their diverse experiences. 9 1
Yet Williams's expressed concern that readers who do not take her accounts as accurate must believe her to be "either a liar or hallucinating, '92
means that doubts about accuracy do impair her stories' effectiveness.
For example, Williams offers "part of [her] final argument to the jury"93
in a consumer protection case about selling contaminated sausage products.
After what a reader could fairly take as a somewhat cleaned-up version of
a jury presentation, Williams writes, "At this point there was an objection,
overruled, from the sausage maker's lawyer, based on too much critical
theory in the courtroom."9" Williams continues the summary of her argument, which concludes, "For now is the time to revolt against the tyranny
of definition-machines and insist on your right to name what your senses
well know, to describe what you perceive to be the limits of sausage-justice,
and the beyond of which is this thing, this clear injustice., 95 According to
Williams, "[t]here was a spattering of applause from the gallery" as she sat
down. 96 Kathryn Abrams notes that she has "always wondered" whether
the argument to the jury "was actually interrupted" by the opposing lawyer
saying " 'too much critical theory.' ,97 She concludes, however, that even
if the objection was invented, it would not' 98"diminish the efficacy of the
narrative.., in any way that I can imagine.
This seems correct for the sausage story, where the objection is simply
an "amusing" illustration of the "interpenetration of different layers" of
Williams's analysis. 99 But consider the implications of this assumed-to-be
invention for a reader's appreciation of the telling details of some other
stories. If Williams adds things to some stories to make them more
effective, a reader might think, she could be adding things to other stories.
We have Carter's example to show that people reconstruct events that
happened to them in ways that make the stories more dramatic; perhaps
Williams has done so as well.
Similarly, when Williams acts as a reporter about events and says she
"fictionalized the identities of people and collapsed several conversations

91.
92.
93.
94.
95.
96.
97.
98.
99.

Id.
supra note 32, at 254 n.1.
Id. at 107.
Id. at 108.
Id.
Id. at 109.
Abrams, supra note 1, at 1026.
Id.
Id.
WILLIAMS,
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with different colleagues into the mouths of only a few characters," 1'0 a
reader may wonder whether Williams has added details-to the Au Coton
or Benetton stories-to make her points more effectively. 1 This is particularly true when, as Kim Lane Scheppele notes, Williams "use[s] this
power of '1' to make larger points about social arrangements.' 0 2 The
authority of the "I," through which the author vouches for the accuracy of
the story, gives Williams's narratives their special power. If Williams
simultaneously undermines that authority, she creates an obstacle to the
reader's acceptance of her "larger points."
Saying "it happened, just not exactly that way" 1 3 about imaginative
literature means one thing; as I argue in the next Part, the Thomas
hearings show that saying it about real world events means another.
Readers connect particular invented stories to the world's reality differently from the way they connect particular factual reports to that reality.
The language we use to assess stories and reports suggests the difference:
invented stories must "capture" something about the world, or, as Abrams
puts it, they "evoke. .. recognition,"'0 4 while reports must be "representative." Given that difference, an author who seeks to persuade by imaginative literature bears a different stylistic burden than an author who reports
events. An author must somehow either signal that she is using the genre
of reportage or that of imaginative literature, or make it clear that she
wishes to force her readers to confront the implications of blurring the
genres. This is fundamentally an issue of literary skill.
Williams discusses her classroom use of one of Derrick Bell's
"Chronicles." ' 5 The Chronicles are Bell's exploration in narrative jurisprudence.'0 6 Bell creates an imaginary interlocutor, Geneva Crenshaw, who
describes for Bell a series of events and laws. Bell and Crenshaw discuss
whether the laws would be constitutional under contemporary doctrine.
Occasionally Bell invokes the Celestial Curia, which comments on his and
Crenshaw's discussions. 0 7 Unlike Williams, Bell tells readers that Crenshaw is an imaginary character, 0 8 which makes the Chronicles a work of
imaginative literature.

100. WILLIAMS, supra note 32, at 91.

101.
Coton
102.
103.
104.
105.
106.

For this reason, I find it largely uninteresting to ask whether the Benetton or Au
stories "actually happened," because events like those certainly have happened.
Scheppele, supra note 43, at 2074.
WILLIAMS, supra note 32, at 91.
Abrams, supra note 32, at 1024.
WILLIAMS, supra note 32, at 190-91.
See DERRICK BELL, AND WE ARE NOT SAVED: THE ELUSIVE QUEST FOR RACIAL

JUSTICE

(1987).

107. E.g., id. at 51-75.

108. Id. at 6.
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Yet, though the Chronicles provoke serious reflection on the constitutional law of race, they do not succeed as imaginative literature. By
structuring the book as a series of dialogues between the real author and
an imagined interlocutor, Bell takes part in a tradition of AfricanAmerican literature. °9 Crenshaw, however, is not truly a character; she is
simply a voice saying what Bell believes is necessary to move the discussion
along. Nor are their conversations conversational; they are highly formal,
with occasional intrusions of an informal voice that merely highlights the
formality of the rest. The Celestial Curia draws on the tradition of
call-and-response preaching.1 1 ° The rhythms of the Curia, though, are
forced; the Curia recites bad poems, or invites responses that take four
lines, far longer than any call-and-response preacher would solicit.
Take away the narrative frame and Bell's Chronicles are a series of law
classroom hypotheticals.1 11 What does the narrative frame add? Perhaps
Bell's work should be understood as didactic literature, which has its own
notable tradition. That tradition, though, relied for its vitality on an
audience that shared fundamental assumptions about God's directive hand
in the world. In the past, didactic stories created situations that readers
had not experienced, but which they might, and then showed how things
would work out in God's scheme. To succeed as didactic literature, Bell's
Chronicles would have to confront the fact that our society lacks a similar
set of shared assumptions. When Bell creates a hypothetical situation,
some of today's readers will say, "That could never happen." Others will
say, "Even if it did happen, you can be sure that enough would have
changed about our society to make it silly to use the hypothetical to
explore today's constitutional law." 1 2 Retrieving the tradition of didactic
narrative, that is, calls for a degree of narrative skill that Bell lacks.
In addition, by creating a dialogue between two imagined characters,
Bell finds a narrative form that allows him to overcome his ambivalence
about his deep commitment to law as a means of liberation. 113 He allows
109. See, e.g., TONI MORRISON, BELOVED (1987).
110. See, e.g., BELL, supra note 106, at 55 ("In response, the audience sang, 'Oh, Curia,
when will they come to know?'-a line that became a new background beat to a series of
statements and responses in harmony, just as the congregations responded to the preacher in
black churches when I was a child.").
111. Their immediate predecessors in Bell's works were "Racism Hypos" in his casebook,
RACE, RACISM AND AMERICAN LAW

(2d ed. 1980).

112. Cf. Bartlett, supra note 13, at 765 ("Storytelling is particularly indeterminate when
used as a predictive device.").
113. I am grateful to Emma Coleman Jordan for pointing me to this line of argument. See
also Charles R. Lawrence, III, The Word and the River: Pedagogy as Scholarship as Struggle,
65 S. CAL. L. REV. 2231, 2274 (1992). As Lawrence explains:
[Bell] is ambivalent and sometimes embarrassed at having to be the spokesperson
for the legal establishment, but he cannot easily abandon this role. The part of our
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his interlocutor to manifest commitment to the rule of law while Crenshaw
expresses skepticism. The effect is to link Bell's Chronicles with a more
traditional form of jurisprudence, exemplified by Lon Fuller's Case of the
Speluncean Explorers.1 4 and, in the area of race relations law, Boris Bittker's Case of the Checkerboard Ordinance.1 15 Bell's characters are like the
judges delivering seriatim opinions in those articles. Fuller and Bittker
carefully put their courts in near-equipoise, leaving it to the reader to
decide which view is correct. This also occurs in the dialogues between
Bell and Crenshaw, but the effect of leaving the reader suspended is
different. The deepest point Bell wants to make is the ineliminable
ambivalence about law that we must feel. Dividing the ambivalence between two characters is a way of moving the story along, but it offers no
way of forcing readers to confront that ambivalence.
In a different way, Williams's discussion of the same ambivalence also
betrays itself. Effectively criticizing the so-called critique of rights, Williams shows how the idea of rights has served minority communities as a
source of inspiration even as those communities understood the limits of
legalistic appeals to rights. 1 6 She opens her discussion with a story about
the different ways she and Peter Gabel dealt with people whose apartments they were renting; Gabel, the white male, insisted on handling the
matter informally, while Williams, the African-American women, insisted
on surrounding the transaction with the forms of law." 7 Williams explains
that she finds the law important as a way of maintaining a "protective
distance" by providing boundaries between herself and others,"1 8 and that
the experience of minorities makes them particularly sensitive to the need
for such boundaries. Yet this argument for the importance of maintaining
the boundary between self and others occurs in a book that systematically
exposes Williams's self to the reader." 9 Like Bell, Williams splits the
ambivalence about law: one part is the express argument, the other is the
style.
At one point Williams notices what she has done. She writes, "For
blacks, describing needs has been a dismal failure as political activity. It

duality that wants to belong, that feels a part of the world that excludes us, wants
the world to be an ally and not an enemy.

Id.
114. Lon L. Fuller, The Case of the Speluncean Explorers, 62 HARV. L. REV. 616 (1949).
115. Boris I. Bittker, The Case of the Checkerboard Ordinance: An Experiment in Race
Relations, 71 YALE L.J. 1387 (1962).
116. WILLIAMS, supra note 32, at 146-65.
117. Id. at 146-48.
118. Id. at 148.

119. L. Michael Seidman pointed this out to me.
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has succeeded only as a literary achievement."' 2 ° Then, perhaps aware
that her own work aims to undermine the distinction between political
activity and literary achievement, she inserts a parenthetical comment: "(I
don't mean to undervalue the liberating power for blacks of such poetry,
oratory, and epic; my concern is the degree to which it has been compartmentalized by the larger culture as something other than political
expression.), 121 Despite the tension between the parenthetical comment
and the implicit claim in the main text that poetry which "only" succeeds
as a literary achievement cannot succeed as political activity, Williams
divides the ambivalence about law more subtly than Bell does. She thereby
shows more clearly than he that ambivalence itself is important.
C. CONCLUSION

Innovative scholars like Bell and Williams have few models to draw
upon or modify. Some clumsiness in expression is therefore expectable.
Bell's stories come across as interesting hypotheticals by a law professor,
not as captivating didactic tales. Williams's stories, in contrast, do effectively connect the particular and the general. She weaves references to her
family history throughout the book. These references effectively express
Williams's desire to maintain a tension between the boundedness of property relations and the unboundedness of truly human relations. When she
describes piecing together her grandmother's history as a slave owned by
Austin Miller, and later tells us that when her mother told her, on learning
of Williams's decision to go to law school, that "the Millers were lawyers
so you have it in your blood,"' 122 the effect is stunning.

120. WILLIAMS, supra note 32, at 151.
121. Id. at 151. This problem is exacerbated by Williams's characteristic move to lyricism

at the conclusion of the chapter:
To say that blacks never fully believed in rights is true. Yet it is also true that
blacks believed in them so much and so hard that we gave them life where there was
none before; we held onto them, put the hope of them into our wombs, mothered
them and not the notion of them.
Id. at 163.
[S]ociety must give [rights] away. Unlock them from reification by giving them to
slaves. Give them to trees, Give them to cows. Give them to history. Give them to
rivers and rocks. Give to all of society's objects and untouchables the rights of
privacy, integrity, and self-assertion; give them distance and respect. Flood them

with the animating spirit that rights mythology fires in this country's most oppressed
psyches, and wash away the shrouds of inanimate-object status, so that we may say

not that we own gold but that a luminous golden spirit owns us.
Id. at 165.
122. Id. at 17, 154.
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Yet the stories would be even more effective had two stylistic tensions in
her work been resolved: the tension between Williams's insistence on the
accuracy of specific accounts and readers' doubts about some details, and
the tension between the moments in which Williams presents herself as
behaving badly and Williams's overall righteous self-presentation which
has not assimilated those moments. 12 3 How might these tensions have
been resolved?
Williams gives each chapter a parenthetical description-parables, essays, meditations, notes. One is "a diary of imagined property"1'2 4 and the
book's cover, though not its title page, bears the phrase "diary of a law
professor." Suppose the book's title were The Alchemy of Race and Rights:
A Novel, and nothing else were changed. 2 5 If the book were presented as
a novel 2 6 readers would be invited to consider the artistry with which
1 27
Patricia Williams, the author, created Patricia Williams, the narrator.
The narrator is peculiarly concerned that readers take her accounts as
accurate and yet seemingly unaware of the way in which she herself
undermines readers' willingness to do so; she expresses righteous indignation about others' indifference to suffering, is sometimes aware that she
herself might be the object of righteous indignation, and yet she has not
assimilated that sporadic awareness into the persona who continues to be
righteously indignant about others. The tension of treating the old man in
New Orleans as an object of intellectual property would arise between the
narrator's voice and her self-presentation, not between the author's voice
and her self-presentation.
Could the words "A Novel" make such a difference? In one sense, of
course not; I have been able to note the tensions anyway. In another
sense, certainly; the words license an attitude in readers about the way in
which the book attempts to connect the particular and the general.

123. As I have mentioned, there is a third difficulty: the sense Williams conveys that the
sole alternative to a rigidly objective style is her version of lyricism. See supra text following
note 91. To state that difficulty, though, is to indicate how to solve it.
124. WILLIAMS, supra note 32, at 202.
125. Cf. Michael Wood, Easy Living, N.Y. REVIEW OF BOOKS, Mar. 26, 1992, at 13
(reviewing DARRYL PICKNEY, HIGH COTTON (1992)). Wood explains the effect of a title:
The dust jacket (but not the title page) describes High Cotton as a novel, and the
book's characters and events just might be fictional. But ...it doesn't read like a
novel at all. Calling it one seems to be not so much an assertion of genre as a
means of allowing imaginative leeway to a quirky and brilliant memoir.

Id.
126. The classic modern novel with "footnotes" in the form of an extended commentary is
VLADAMIR NABOKOV, PALE FIRE (1962).

127. Post-modernist novels often expressly raise the question of the relation among
author, narrator, and reader. See, e.g., MARTIN AMIs, LONDON FIELDS (1989).
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THE THOMAS HEARINGS

United States legal culture is periodically shaped by dramatic public
events, trials, or hearings that give us the opportunity to construct our
understanding of the law. 128 In the hearings on his nomination to be an
Associate Justice of the Supreme Court, Clarence Thomas offered a dramatic narrative of his rise from poverty in Pin Point, Georgia, to his
present position.1 29 He and Anita Hill offered competing narratives of
their relationship from 1981 to 1991. Understanding the latter narratives
may provide some insight into the questions of integrity and judgment that,
I have argued, undergird narrative jurisprudence. 3 '
Hill testified that from 1981 to 1983 Thomas asked her for dates and
made sexually oriented comments that Hill then and thereafter found
offensive. 3 ' Thomas denied that any of those events occurred; he did not,
Thomas testified, ask Hill for dates or make any comments reasonably
construed as sexually oriented. 3 2 As everyone who observed the hearings
telling the truth.' 3 3 How should we
noted, either Hill or Thomas was not
"read" these competing stories? 3 4 For my purposes, a useful way of
128. For a useful introduction, see generally POPULAR TRIALS: RHETORIC, MASS MEDIA,
AND THE LAW (Robert Hariman ed., 1990).
129. Nomination of Judge Clarence Thomas to be Associate Justice of the Supreme Court of
the United States: Hearings before the Senate Comm. on the Judiciary, 102d Cong., 1st Sess. 20
(Oct. 11-13, 1991) (Comm. Print Draft) [hereinafter Hearings].
130. Given what follows, it seems appropriate for me to indicate that prior to the hearings
on the Thomas nomination, I had refused to sign a statement indicating my opposition to the
nomination, and had stated publicly that Thomas was more qualified for a seat on the
Supreme Court than David Souter had been the year before. Larry King Live (radio
broadcast, July 25, 1991). I do not regard my having been asked to sign a statement against
Thomas or having appeared on Larry King Live as an indication of any special public
importance. The letter was widely circulated; I appeared on the show primarily because I
was in town, willing to stay up until 1:00 a.m. to discuss the Thomas nomination, and
interested in finding out what the experience would be like. I would not have nominated
Thomas nor would I have voted for his confirmation, because of my disagreement with the
judicial philosophy he articulated; but-given that I would never be in a position either to
nominate or vote on confirmation-I regard those "predictions" as quite uninteresting. I
believed that Thomas, who was already nominated, was a person with a great deal of barely
controlled anger inside him, and that his anger could come out in ways that would make constitutional
law much more interesting than would be true if another nominee were selected.
131. Hearings, supra note 129, at 69. I have refrained from identifying witnesses with their
honorific titles, to avoid any evidentiary bias that might attach to one or another title.
132. Id. at 151-52.
133. Although, on some scenarios, both could have sincerely believed that the testimony
they gave was true.
134. In discussing these events with and presenting drafts of this essay to colleagues, I
have found that there are two dichotomous views: (1) someone who opposed Thomas's
nomination on the merits before the October hearings almost inevitably will believe that
Hill's allegations were true; and (2) someone who supported the nomination before those
hearings almost inevitably will believe that her allegations were false. As a sociological
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framing the inquiry is this: Suppose a practicing lawyer needed to evaluate
the evidence available to the Senate-primarily from the hearings but also
from independent inquiry into public information-at the conclusion of
the hearings, because determining the probabilities of various scenarios
was important for advising her client. 35 What probabilities would the
lawyer assign to those scenarios?13 6
A. THE SCENARIOS AND THEIR LIKELIHOOD

According to Thomas, Hill's allegations were recently invented in the
interest group effort to defeat his nomination. 3 7 Of all the scenarios, this
is the least likely.1 38 Witnesses supporting Hill's allegations testified credibly that she had told them contemporaneously with the events or, in one

observation, I suppose that this is accurate. Yet, in my view, the questions of the merits of
the nomination at the time it was announced and the truthfulness of Hill's allegations are
almost completely unconnected. I believe that the effort to link them reflects an insupportable judgment that people cannot fairly evaluate evidence uninfluenced by their views on a
question unrelated to the matter to which the evidence is relevant.
135. Prior to 1989, the model jury instruction on "reasonable doubt" instructed the jury to
find the defendant guilty if "you find the evidence so convincing that an ordinary person
would be willing to make the most important decisions in his or her own life on the basis of
such evidence." Although the current model instruction does not use the analogy "because
the most important decisions in life ... may involve a heavy element of uncertainty and
risk-taking," it seems a helpful way of formulating a standard to use here. MANUAL OF
MODEL CRIMINAL JURY INSTRUCTIONS FOR THE NINTH CIRCUIT § 3.03 (1989).
136. This formulation avoids the need to define the relevant burden of proof, although the
analysis that follows suggests that the scenarios in which Thomas believed it permissible to
lie were so likely that any burden other than the criminal standard of beyond a reasonable
doubt would be satisfied.
137. Hearings,supra note 129, at 234. Thomas testified as follows:
Thomas: "Senator, I believe that someone, some interest group, I don't care who
it is, in combination came up with this story and used this process to destroy me."
Senator Biden: "Got Professor Hill to say, to make up a story?"
Thomas: "I believe that in combination this story was developed or concocted to
destroy me."
Id.
138. An even less likely scenario can be spun out of David Brock, The RealAnita Hill, AM.
SPECTATOR, Mar. 1992, at 18. Relying in part on a minor arguable inconsistency between a
statement in a prehearing deposition from Susan Hoerchner and her public testimony, and
in part on unattributed office gossip, Brock suggests a scenario along these lines: Hill either
invented or told Hoerchner of an incident of harassment that occurred when she was in
private practice. Hoerchner either persuaded Hill to say the incident occurred with Thomas,
or reconstructed her recollection so that she and Hill believed the incident occurred with
Thomas. Id. at 23-24. The difficulty with this scenario is that it cannot account for the
testimony of the two other witnesses who reported that, well before the Thomas confirmation hearings, Hill had told them of an incident involving Thomas. See Hearings, supra note
129, at 253, 254 (testimony of Ellen M. Wells and John W. Carr).
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case, well before Thomas's nomination to the Supreme Court, that her
employer had engaged in offensive behavior.13 9
1. The "Spurned Woman" Scenario
Any plausible account of the events of 1981 to 1983 must therefore start
from the fact that Hill believed then and thereafter that something had
happened between her and Thomas that made her acutely uncomfortable.
Thomas's supporters developed a scenario in which what happened was
not the offensive conduct to which Hill testified in 1991. Rather, according
to this account, Hill developed a crush on Thomas, was disappointed when
he failed to respond to her in any way other than as a professional, and
then developed an account 14of
her unhappiness that, over time, became the
0
testified.
she
which
to
story
In its strongest version, this scenario emphasizes that Hill's witnesses
provided few details about the nature of Hill's unhappiness. 4 ' For example, John Carr testified that Hill indicated unhappiness in her conversa1 42
tions with him, and that he had not pressed her for details of the events.
Even where they offered some details, Hill's witnesses did not confirm the
most dramatic versions that Hill herself provided. On this scenario, then,
Hill communicated her unhappiness to her friends. Then, as time went on,
139. E.g., Hearings, supra note 129, at 253-54 (statement of Ellen M. Wells and John W.
Carr). The demeanor and career path of one of these witnesses, Susan Hoerchner, suggests
that her self-presentation as an accomplished lawyer might have been severely impaired by
aggressive cross-examination, but I doubt even that would have undermined the credibility of
her specific statements. At one point Senator Specter suggested that Hill might have told
the witnesses about harassment by someone other than Thomas. Id. at 360. One witness
who corroborated Hill had testified that she referred to "her boss Clarence" when describing the events at the time. Id. at 268 (testimony of Susan Hoerchner). The suggestion that
Hill referred to anyone other than Thomas seems quite implausible. But see Brock, supra
note 140, at 25 (other corroborating witnesses used "curious" term "supervisor" to characterize person who Hill said had harassed her).
140. Salim Muwakkil presents this version:
According to many of the judge's black supporters, Thomas rejected Hill during her
stint at the Department of Education and the Equal Employment Opportunity
Commission (EEOC). So, to cover for her dissatisfaction at not being promoted,
she fabricated tales of sexual harassment and told her most gullible friends. She
was further infuriated, the theory goes, by Thomas' marriage to a white woman.
And when her former mentor was nominated for the Supreme Court, Hill decided it
was the time to get the most bang for her fictitious charges.
Black Reaction to Thomas is Complex, IN THESE TIMES, Oct. 23-29, 1991, at 2.
141. See, e.g., The Evidence, WASH. TIMES, Oct. 15, 1991, at F2 (witnesses "had very vague
stories to tell").
142. Hearings, supra note 129, at 261. See also id. at 253 (statement of Ellen Wells:
"Professor Hill did not at that time nor in subsequent conversations provide exact details
about the actions she found inappropriate conduct. She did tell me they were sexual in
nature."); id. at 60 (statement of Susan Hoerchner) (explaining that she did not probe

details because "The situation was to me too clearly painful for me to try to pull out any
further information.").
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she used terms that allowed them, in retrospect, to construe her comments
as references to the events to which she later testified. 4 3 Finally, by 1987,
when she explicitly referred to sexual harassment in talking with Joel Paul,
Hill had come to believe that she had indeed been harassed. She nurtured
her hatred for Thomas (that seems the most accurate term) until she had
an opportunity to do real damage by testifying against him in 1991.
Had Hill's 1991 testimony been limited to generalities, this scenario
might be plausible. One difficulty is that Hill had opportunities to damage
Thomas before 1991, for example when he was nominated for the Court of
Appeals, and did not take them. Further, Hill was a reluctant witness
against Thomas. She did not come forward when the nomination was
announced, and offered her testimony only after being repeatedly pressed
to do so."'
A more important difficulty with this scenario lies with the details
provided in 1991. She testified that Thomas had referred to Long Dong
Silver, an African-American performer in pornographic movies, and that
' 45
Thomas, on one occasion, asked, "Who has put pubic hair on my coke?"'
For the scenario under consideration to be true,. these specific events
simply could not have happened; Hill, in short, must have made them
up.146 Either she was consciously lying to the Senators, or she had con143. An interesting example of this sort of reconstruction occurs in Thomas's testimony.
In describing his relation to Hill, he said he was "the proud father type ...[regarding] his
special assistants," and called his "clerks" his "family."

Id. at 171, 183.

Unquestionably,

Thomas regards his law clerks as his family, and it seems likely that he projected his current
relation to them back to his prior relations with his special assistants. Yet the age span
between him and his present law clerks is substantially greater than it was between him and
Hill at the time she was his special assistant; although Thomas today can be paternal toward
his law clerks, it would have been strange for him to be paternal toward a woman who was
only a few years younger than he.
144. See id. at 98-101. For a summary chronology of Hill's contacts with staff members for
some Senators on the Judiciary Committee, with the Judiciary Committee staff, and with
Committee members, see Christopher H. Schroeder, Congress Stories, 65 S. CAL. L. REV.
1531, 1532-34 (1992). Hill's reluctance remains true even if, as Senator Specter suggested,
Hill initially wanted to keep her name from Thomas; indeed, that suggests even more
reluctance to wreak vengeance on Thomas. I should note, however, that one reason offered
for Hill's failure to come forward at Thomas's earlier nomination hearings-that until she
established herself as a tenured professor of law she could not afford to antagonize someone
who would be an important reference-would also be a reason to refrain from making
untrue allegations earlier. The most that can be made of this and related aspects of Hill's
testimony, is that she was less willing to present herself as an ambitious professional than she
really was. For a discussion of this, see Suzanne Garment, Why Anita Hill Lost, COMMENTARY, Jan. 1992, at 26. Unless one is willing to infer that Hill somehow believed that her
ambition would be better satisfied by coming forward and lying in 1991 than by remaining,
silent, an inference that Garment is careful not to make, it is hard to see how understanding
this side of Hill's character would cast doubt on her testimony.
145. Hearings, supra note 129, at 53.
146. Senator Orrin Hatch suggested that the sources of the references were Carter v.
Sedgwick County, 705 F. Supp. 1474, 1476 (D. Kan. 1988) (white male supervisor presented
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vinced herself that Thomas had made those specific comments. Yet neiseems consistent with her demeanor or her general
ther possibility
147
character.
The scenarios offered by Thomas and his supporters, then, have either
no or very little likelihood of being true. It is relatively easy, in contrast, to
develop a plausible scenario consistent with Hill's testimony. It follows
from such a scenario, however, that Thomas's testimony was inaccurate,
and determining the plausibility of various scenarios consistent with Hill's
testimony depends in part on how one accounts for that inaccuracy.
2. The "Simple Perjury" Scenario
The most parsimonious account might at first appear to be that Thomas
simply lied. A federal judge once concluded, on the basis of his examinablack female employee with a picture of "Long Dong Silver," a black male with an elongated
penis), aff'd in part and rev'd in part, 929 F.2d 1501 (1991), and WILLIAM P. BLATTY, THE
EXORCIST 70 (1971) ("Dennings had remarked to him, in passing, said Sharon, that there
appeared to be 'an alien pubic hair floating round in my gin' "). Hearings, supra note 129, at
189, 192. The quotation from The Exorcist differs somewhat from Hill's testimony. It is also
of some interest, I think, that both versions involve a woman's representation of what a man
said; I doubt many men would use the term, "pubic hair." Finally, the plaintiff in Carter
began work in June 1983. 705 F. Supp. at 1476. If Hill had used the published report of the
case as the source of the "Long Dong Silver" reference, she would have been running a
serious risk if it turned out that "Silver" did not appear in pornographic films until after the
time in 1983 when she left the EEOC. A report in Variety indicates, however, that he
appeared in two films in 1979 and 1981, which is consistent with Hill's testimony. Missing
Persons Corner, VARIETY, Oct. 21, 1991, at 95.
147. Various suggestions about Hill's psychopathology cropped up as Thomas's supporters
attempted to develop this scenario. See, e.g., The Evidence, supra note 141 (Hill "suffered
delusions"). Although there is an established diagnostic category, "erotomanic delusional
disorder," it does not appear to fit Hill well. The American Psychiatric Association's
Diagnostic and Statistical Manual of Mental Disorders notes that "[e]fforts to contact the
object of the delusion, through telephone calls, letters, gifts, visits, and even surveillance and
stalking are common, though occasionally the person keeps the delusion secret." Further,
"[slocial ...

functioning... [is] often impaired. A common characteristic ...

is the appar-

ent normality of their behavior and appearance when their delusional ideas are not being
discussed or acted upon."

AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC AND STATISTI-

199, 200-01 (1987). Even under the best of circumstances, then, a person suffering from this disorder is likely to have indicated his or her
delusion when dealing with the object of the delusion, and is unlikely to have failed to reveal
the delusion when the object of the delusion comes up in conversation. Hill, however,
behaved in a socially appropriate way in her contacts with Thomas after she left Washington,
and in her brief comments to a colleague about Thomas's nomination to the Supreme Court.
See Hearings, supra note 129, at 56, 404. The hypothesis that Hill was delusional seems
almost completely unsupported by evidence. A statement by Robert Spitzer, former chair of
the committee that developed the revision of the Diagnostic and StatisticalManual, describes
a number of possible mental disorders and concludes that "what is known about Professor
Hill's behavior is inconsistent with any known mental disorder." Robert Spitzer, Is Professor
Anita Hill Crazy? (copy on file with The Georgetown Law Journal),discussed and quoted in part
in Andrew Rosenthal, Psychiatry's Use in Thomas Battle Raises Ethics Issue, N.Y. TIMES, Oct.
20, 1991, § 1, at 23.
CAL MANUAL OF MENTAL DISORDERS
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tion of the facts surrounding a proceeding in which Thomas was involved
at the Equal Employment Opportunity Commission, that "it is not at all
clear on what basis the EEOC Chairman [Thomas] could truthfully testify
before a congressional committee" that a particular action was "the culmination of more than 4 years of exhaustive study and review."'' 48 This
comes close to saying Thomas had once before lied to Congress.
In addition, Thomas had a strong interest in lying. Admitting that any
particular aspect of Hill's account was accurate would have severely damaged his prospects for confirmation. 49 Further, Thomas refused to allow
inquiry into anything other than the events to which Hill testified. This
placed him in a powerful rhetorical position when he testified that nothing
had happened; because nothing had happened, and because he would
answer questions only about what had happened, in effect Thomas would
answer no questions at all. Thomas's position made it easy to frame the
issue as, "Either he was flat-out lying, or she was." Thomas may have
believed that Senators would find it psychologically difficult to bring themselves to believe that a court of appeals judge, who would continue to
serve even if his nomination to the Supreme Court were defeated, perjured himself before them. 5 °
The possibility that Thomas simply lied cannot be dismissed, but other
scenarios are more plausible. Notwithstanding Thomas's direct interest in
the outcome of the proceedings, and his prior congressional testimony,
concluding that Thomas consciously and deliberately lied about the events
to which Hill testified requires stronger assumptions about Thomas's character than seems warranted by his overall record and his demeanor.
3. The "Repressed Memory" Scenario
Another possibility is that the events occurred, but because Thomas had
so deeply buried them in his memory he honestly believed they had not
occurred. Here it is important to keep in mind the circumstances of
Thomas's life. He was a man who had constructed an image of himself as
successful through his own efforts in all he attempted. Yet in 1981 his
148. AARP v. EEOC, 655 F. Supp. 228, 237 (D.D.C. 1987). The Court of Appeals
reversed the decision, but on grounds to which the credibility of Thomas's congressional
testimony was irrelevant. AARP v. EEOC, 823 F.2d 600 (D.C. Cir. 1987).
149. That remains true even if, as I believe, some scenarios consistent with Hill's testimony are psychologically credible and, in my view, ought not have counted heavily against
confirmation. What mattered to Thomas was how admitting that some parts of Hill's
account were accurate would affect the confirmation vote, and he could reasonably have
concluded that such an admission would be damaging even if the damage was, in an
important sense, quite unfair.
150. This position is enhanced by the credibility that automatically attaches to a person
with official power, like Thomas, in swearing contests with people who do not have that
power, like Hill.
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marriage was in the process of disintegrating."5 ' Under the pressure of
this blow to his self-understanding, Thomas may have done precisely what
Hill said. Once the stress of the failing marriage passed, and Thomas
reconstructed his self-image in part by a second, successful marriage, he
may have driven the recollection of his advances toward Hill from his
memory.
This scenario has more plausibility than others, but it suffers from its
assumption that Thomas could have buried the memory of his advances so
deeply that he honestly did not remember them when Hill's testimony
forcefully brought them to his attention. 5 2 Suppression of recollection to
that extent seems rather pathological. Thomas displayed more evidence of
a generalized pathology than Hill did, for example in his statement that he
genuinely feared physical assassination, 5 3 but on the whole it seems
unlikely that Thomas really could not remember what he had done.
4. The "Justifiable Perjury" Scenario
Even more plausible is a scenario in which Thomas remembered that
something had happened, but believed that Hill's testimony was not an
accurate description.15 4 The key fact here is that Hill described most of
151. Thomas was separated from his first wife in early 1981, reconciled briefly during that
summer, and separated again at the end of the summer. Hearings, supra note 129, at 224.
Hill began to work for Thomas at the Department of Education in the spring of 1981 and
went with him to the Equal Employment Opportunities Commission in mid-1982. Id. at
35-36. She testified that Thomas's comments to her began "after approximately 3 months of
working" at the Department of Education, and that, after a respite, they resumed in the fall
and winter of 1982. Id. at 35-36.
152. Interestingly, Thomas's report of his reaction when he learned from the Federal
Bureau of Investigation that Hill had made her allegations is consistent with this scenario.
I was stunned. I was hurt. I was confused. I was pained. I did not know what
happened, I did not know where it came from. I did not know what the basis of it
was. I couldn't believe it .... And then when iit told me what the nature of the
allegations were, I said, "You can't"-something, like you have got to be kidding.
This can't be true.
Id. at 184.
153. Id. at 231 ("I expected to be a sitting duck for the interest groups, I expected them to
attempt to kill me, and, yes, I even expected personally attempts on my life."). Three
federal judges have been murdered in connection with their jobs in this century-John Wood
in 1979, Richard Daronco in 1988, and Robert Vance in 1989. Wood was assassinated as
part of a drug conspiracy, Daronco by a disgruntled litigant. Vance's murderer was also a
disgruntled litigant, who did have a broader political motivation. None of the assassinations
appear to have occurred in circumstances similar to Thomas's. See also supra text accompanying notes 137-139, describing Thomas's theory that the allegations were recently invented.
154. Note, however, that under this scenario, Thomas's denial that anything had happened was indeed a lie. In the immediate aftermath of the hearings, surveys indicated that a
majority of the public believed Thomas. My sense of the situation, based primarily on
quotations from the people reporters surveyed, was that most people believed that something had happened, but that what had happened was not serious enough to justify rejecting
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Thomas's comments only in general terms-as comments about bestiality,
the size of male sexual organs, and the like. Agents of the Federal Bureau
of Investigation reported to Thomas that Hill had said only that "Thomas
liked to discuss specific sex acts and frequency of sex," and they informed
1 55
the Senate that Hill had not mentioned specific incidents to them.
Listeners could imagine what the precise content of those comments was,
and there is a range of possibilities. Some of Thomas's supporters took
Hill to be asserting that Thomas had made "grotesque" and "perverted"
comments. 5 6 Finding it implausible that he had done so, they concluded
that, because he had not made grotesque and perverted comments, he had
made none at all, as he testified.
When first confronted with Hill's allegations by Federal Bureau of
Investigation agents, Thomas denied them. Under this scenario, most of
this denial was truthful, in the sense that Thomas did not believe he had
made the comments he believed Hill was asserting he made. 157 And
perhaps he had forgotten he had ever asked Hill for a date, thereby
making his statement to the agents an accurate statement of his present
recollection. 158 If Hill had indeed alleged that Thomas had made perverted and grotesque statements, this scenario would be rather plausible.
Thomas's appointment to the Supreme Court. Forced to respond to narrow survey questions, these people said that they "believed" Thomas. The fact that, in believing something

had happened, they ought to have concluded that Thomas lied appears not to have influenced these assessments. See also infra note 178 (editorialist's view that Hill acquiesced in
Thomas's conduct for personal gain indicates that Thomas lied).
155. Hearings,supra note 129, at 60, 116 (FBI Report).

156. See, e.g., id. at 113 (Senator DeConcini:

"grotesque"), 119 (Senator Simpson:

"ugly ... obscene"), 153 (Senator Hatch: "gross"), 187 (Thomas: "grotesque"), 336 (Hatch:
"perverted"). See also The Evidence, supra note 143, at F2 ("the most vile and obscene acts
of sexual harassment"; "a horrendous sexual harasser").
157. Apparently there was one specific inaccuracy in what the FBI agents told Thomas.
Hill testified she told the agents who interviewed her that, at a dinner when she left the
EEOC, Thomas told her "if I ever told anyone of his behavior that it would ruin his career."
Hearings,supra note 129, at 37 (testimony of Anita Hill). The FBI reported this statement to

Thomas as, he "told her that if she ever told anyone about their conversation, he would ruin
her career." Id. at 66-67. Thomas could have honestly denied making the statement the FBI
reported to him, while still having made the statement Hill said he made.

158. In addition, Thomas may have been affected by the common response of respectable
people to allegations against them, which is a flat denial. A compact statement, taken from a
crime novel, is:
I'm a cop, Mr. Thorndon, conducting what some people might laughingly call an

investigation. Everybody tries to pump me full of bullshit, but you know what? The
square johns lie more than the in-guys do. The in-guys, the ones that've been
through it before, got no reason to bullshit me except where they got something to
hide. The square johns, though, they're pansies. They get scared shitless when
somebody hollers cop, and then they lie their asses off about everything, including
even where they live.
A.W. GRAY, IN DEFENSE OF JUDGES 248 (1991).
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The difficulty is that Hill's allegations were more general, and it is relacompatible with Hill's allegations that are
tively easy to describe comments
15 9
grotesque.
and
not weird
The most plausible scenario is that Thomas made the alleged commentsand asked Hill for dates-that Hill found the comments offensive, and
that, as her allegations became clear, Thomas did not fail to remember
that he made such comments. Under this scenario, Thomas knowingly lied
in continuing to assert that nothing whatsoever had happened.
Thomas's supporters offered three reasons for rejecting Hill's allegations, some of which are relevant to the "toned down" version of Thomas's
comments. First, such comments were inconsistent with Thomas's general
character; second, no one else testified he had made similar comments to
them; and third, Hill's behavior in moving with Thomas from the Department of Education to the Equal Employment Opportunity Commission
and in maintaining contact with him for several years after she left Washington was inconsistent with her having found Thomas's comments offensive.
The first and third defenses might have some force if the only comments
compatible with Hill's allegations were perverted and grotesque. 160 They
have much less force if she meant only that she found some less grotesque
statements offensive. Again, the time when Thomas allegedly made these
comments is important.1 6 ' It is quite implausible that a young lawyer in a
position of some power in Washington would, as his marriage was breaking
apart, fail to seek some substitute female companionship. It is not unlikely
that such a person would approach a woman with a similar background
and professional interests. In short, Thomas almost certainly would have
been beginning the process of courtship, probably of African-American

159. For example, Hill testified that Thomas had said she ought to watch pornographic
movies, and had commented on the size of his genitals. Hearings,supra note 129, at 54-55 ("I
can remember something like, you really ought to see these films that I have seen"). If the
"Long Dong Silver" comment was, "You should have seen this video I rented over the
weekend. It had this guy, Long Dong Silver. He was really hung, almost as big as I am," it
would have been compatible with Hill's testimony and not, in my view, perverted or
grotesque. Or, consider this: "I saw this Bette Midler movie over the weekend. She does a

terrific imitation of Sophie Tucker, and told a couple of really funny jokes. She said she was
glad that people were rating dates these days as '9' or '10.'

She'd gone out with a guy who

was a '10'-actually, she said, a 10 1/2. Then she told a joke about being so looped one night
that, when she woke up the next morning in bed with an elephant, she said, 'I must have
been really tight last night,' and the elephant said, 'So-so.' " BETTE MIDLER, DIVINE
MADNESS (Warner Home Video 1980). The jokes involve penis size and bestiality and, again
in my view, are neither perverted nor grotesque.
160. I note, however, that from all the evidence available, it is no less consistent with
Thomas's character that he made perverted and grotesque comments than it would be

consistent with Hill's character that she fantasized he had made offensive comments.
161. See Hearings, supra note 129, at 35-36 (statement of Anita P. Hill).
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lawyers, around the time of the events to which Hill testified. 6 2 As such a
woman, found within his office, Hill would have been a natural person to
ask for a date.1 63
Orlando Patterson, defending Thomas, has suggested this line of analysis."' According to Patterson, Thomas used "Rabelaisian humor" as a
form of courtship behavior common in "one subcultural context. ' 165 Many
men use sexually oriented comments to probe a woman's interest in
developing a sexual relationship. The suggestiveness of the initial remarks
will vary depending on the man's class and the nature of the setting.
Among professionals, the man may begin with a relatively mild comment,
and then, if he finds the woman not unreceptive, he may make the
comments increasingly explicit until he concludes that he knows enough to
begin the dating process or to bring the developing relationship to a
halt.

166

This courtship process is delicate, for the man must be sensitive to the
woman's reactions. 167 Thomas may well have been inept, crossing the line
that separates offensive comments from flirtatious ones. 168 The state of his
marriage may have raised questions for him about sexual relations more
generally, making courting-something he had not done for years-

162. Some of the testimony from women in Thomas's office at the time of the events
suggests a degree of intraoffice jealousy one would ordinarily associate with a rather highly
charged sexual atmosphere. See Hearings,supra note 129, at 342 (testimony of J.C. Alvarez)
(describing Hill as "self-serving and condescending," "aloof," and "constantly giving the
impression she was superior to others on the staff"). See also Orlando Patterson, Race,
Gender and Liberal Fallacies, N.Y. TIMES, Oct. 20, 1991, at E15 ("[I1n our increasingly
female, work-centered world, most of our relationships, including intimate ones, are initiated in the workplace.").
163. At the Department of Education, Hill was one of two attorney advisers in Thomas's
office, along with two or three political appointees. Hearings,supra note 129, at 226.
164. See Patterson, supra note 162, at E15 (sexual comments are designed to test women's
interest in courtship).
165. Id. I doubt that Patterson is correct in his overall analysis, but I believe he is right to
see Thomas's comments as a form of courtship behavior.
166. An additional complication arises because a man's sense of an appropriate next step
may well differ from a woman's. What to him seems a reasonable extension of his attempt to
probe her interest may to her seem a gross intrusion on her privacy, clearly not licensed by
her previous willingness to accept his less intrusive probes. I thank Rebecca Tushnet for this
point.
167. Patterson is therefore wrong in asserting that "American feminists . . . have correctly
demanded a rigorously enforced protocol of gender relations in the workplace" inconsistent
with the development of "intimate bonding" between men and women who meet there.
Patterson, supra note 162, at El5.
168. Even Patterson acknowledges that Thomas may have "misjudged" the appropriateness of his comments, although he needlessly and somewhat inconsistently suggests that Hill
must have understood the "psycho-cultural context" from which Thomas's comments emerged.
See id. (explaining why Hill did not complain about Thomas's comments at the time).
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psychologically stressful.1 6 9 Further, Thomas apparently had a more general problem with his self-image, believing that African-American women
of his class tended to reject him because he was too dark-skinned.1 7
Under71 these circumstances, he may have been clumsy in his approach to
1
Hill.
Thomas could have presented this account of the events credibly and in
a way that could have elicited enough sympathetic understanding to satisfy
his political requirements. Why, then, did he offer a far less plausible
account, that nothing whatsoever had happened? In part, Thomas found
himself caught. He would have had to say, "What really happened was
this." Yet he had already flatly asserted that nothing had happened 7 2 and
would have found it difficult to explain a departure from that claim.1 73 In
addition, Thomas's supporters had characterized the comments that Thomas allegedly made as perverted and grotesque; he might have lost their
support had he admitted that he had made some sexual comments and
tried to explain that they were not, however, nearly as bad as his supporters had come to believe Hill claimed they were.
This account also helps to explain the inadequacies in the second
defense offered by Thomas's supporters-that he had made no offensive
comments to anyone else. First, as men probe by means of sexually
oriented comments, some women inevitably find certain comments to be

169. See CONSTANCE BACKHOUSE & LEAH COHEN, SEXUAL HARASSMENT ON THE JOB:
HOW TO AVOID THE WORKING WOMAN'S NIGHTMARE 38 (1981) ("The one-time offender... was often a man in crisis. A death in the family.., or a divorce had precipitated
aberrant behavior."). They note, however, that, a majority of harassers were "relentless
repeaters." Id.
170. Courtland Milloy, The Complexities of Clarence Thomas, WASH. POST, July 14, 1991,
at D3 (recollections of Armstrong Williams, one of Thomas's assistants at EEOC). Notably,
Williams described Thomas's reactions when he "sought new companionship" after his first
marriage broke up. The description is consistent in substance and in time with Hill's
testimony that Thomas had asked her for dates and that she had declined.
171. This account makes more sense of Thomas's behavior while he and Hill were working
at the Department of Education than of his behavior after they moved to the EEOC where,
on this view of the evidence, Thomas's comments became more offensive. It is not clear to
me that Hill herself described a dramatic change in the nature of Thomas's comments, and
whether they changed is irrelevant to developing an account of the events that illuminates
Thomas's testimony in 1991.
172. The strategy imagined in this scenario is described by a lawyer-novelist, JOHN
GRISHAM, THE FIRM 148 (1991) (criminal law professor's "theory of defense" was "Deny!
Deny! Deny! Never admit one fact or one piece of evidence that would admit guilt."). For
a real-world illustration of how natural it is to invoke this strategy, see Anti-Pornography
Crusader is Accused of Soliciting Sex, N.Y. TIMES, Mar. 13, 1992, at A15 (after arrest for
soliciting prostitution, prosecutor denied newspaper report; prosecutor explained, "My first
instinct yesterday was to deny this and that was my human instinct.").
173. He could have said that, when he had made his first statement, he had misunderstood
the nature of Hill's allegations. Such an explanation, however, would have almost certainly
been politically fatal.
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offensive that other women do not. That Thomas stepped over the line
Hill drew does not mean he refrained from making similar comments, or

even more explicit ones, to women who did not find them offensive.

74

True, had Thomas made perverted and grotesque comments to Hill it
would demonstrate such a defect in character that one would expect that
he made them to other women. But if the comments were only slightly
over the line-if Thomas used language in the office that Hill believed
appropriate only for the locker room-there is little reason to be surprised
that no other women reported similarly offensive comments.17 5
Finally, why would Hill have sustained her professional connection to
Thomas after comments that, even on this account, were offensive to her?
The answer seems straightforward: Interested in developing a professional career, Hill knew that references from Thomas would be important
for several years;' 76 she simply could not afford to break those ties.' 77 If
174. Angela Wright, who stated that Thomas had pressed her for dates in the spring and
summer of 1984 and had made "comments about [her] anatomy," nonetheless insisted that
these were "not ... traumatic single events," and that she was not saying that she had been
sexually harassed. Hearings,supra 129, at 420, 422, 450.
175. See DIANE CLODE, UNITED STATES MERIT SYSTEMS PROTECTION BOARD, SEXUAL
HARASSMENT IN THE FEDERAL GOVERNMENT: AN UPDATE 13-14 (June 30, 1988) [hereinafter SEXUAL HARASSMENT IN THE FEDERAL GOVERNMENT] (reporting that in 1980, 62% of
female respondents to a questionnaire indicated that they regarded "uninvited sexual

remarks" from a supervisor as sexual harassment, while 53% of the male respondents did).
A related portion of this defense was that Thomas did not make advances to other women
in his offices. To the extent that the scenario being considered makes the connection
between the events and the breakdown of Thomas's marriage important, such testimony
from women who worked for Thomas later has little weight. Further, at the Department of

Education, Thomas's office had few African-American professional staff members. And, of
course, even men who are interested in developing sexual relations with eligible women do

not begin the courtship process with every eligible woman they meet. Finally, two members
of Thomas's staff provided the Judiciary Committee with statements that Thomas did make
sexual comments and ask someone other than Hill for dates. See Hearings,supra note 129, at
420-21 (statement of Angela Wright); id. at 488-89 (statement of Rose Jourdain, corroborating Wright).
176. See Hearings,supra note 129, at 280 (testimony of John Carr) (speculating that Hill
may have been hesitant to cut off her relationship with Clarence Thomas for fear of
jeopardizing her career). Some observers of the hearings suggested that, as an articulate
young African-American woman graduate of Yale Law School, Hill could easily have found
alternative employment. Without a favorable reference from her most recent employer,
however, that is not at all clear. Further, apparently Hill had been told by a junior partner
at Wald, Harkrader, & Ross, where she worked before leaving for the Department of
Education, that her work at the firm was not fully satisfactory. Although her supervising

partner indicated he found her work satisfactory, Hill may reasonably have been concerned
about her ability to obtain another job that would have been part of an upward career path.
See Jim McGee, Hill's DepartureFrom Law Firm Disputed, WASH. POST, Oct. 15, 1991, at A5
(junior partner's allegation that Hill left firm involuntarily due to critical evaluation disputed

by other partners).
Finally, much was made by Thomas's supporters of the fact that Hill was a Schedule A
appointee, entitled to an attorney's position in the Department of Education even after
Thomas left. See, e.g., Hearings,supra note 129, at 156. The distinction between Schedule A
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Thomas's comments were not perverted or grotesque, but simply made
Hill quite uncomfortable, it does not seem to me peculiar or even terribly
on balance,
opportunistic or manipulative for Hill to have concluded that,
178
do.
to
thing
sensible
a
was
while
a
for
them
with
up
putting
The least likely scenarios are those consistent with Thomas's testimony
that nothing whatsoever happened. If something happened, it is barely
employment and Schedule C (political) appointments is likely to have been less salient to
Hill-who regarded her work in the federal government as a step in developing her career
and not as a permanent career choice-than to others, and she may therefore not have been
attentive to the distinction when considering what to do when Thomas left the Department
for the EEOC. For a general analysis of the issue of "exit," see Martha R. Mahoney, Exit:
Power and the Idea of Leaving in Love, Work, and the Confirmation Hearings, 65 S. CAL. L.
REV. 1283 (1992). For a summary of evidence about staying with a job and failing to file a
complaint, see Louise F. Fitzgerald, Science v. Myth: The Failure of Reason in the Clarence
Thomas Hearings, 65 S. CAL. L. REV. 1399, 1402-03 (1992).
177. Two other aspects of Hill's situation in 1981 through 1983 deserve mention, though I
believe that they are less important. First, although by 1991 participants in the hearings
correctly stated that sexual harassment was a violation of law, the basis for such a claim in
the early 1980s was much less clear. The Supreme Court did not acknowledge the existence
of "hostile environment" harassment as sexual discrimination until 1986, when it decided
Meritor Savings Bank FSB v. Vinson, 477 U.S. 57 (1986). Until Vinson was decided the
theory that employers could be liable for harassment in the workplace had been quite
controversial. The court of appeals heard argument in Vinson in 1982 but did not decide the
case until 1985. Vinson v. Taylor, 753 F.2d 141 (D.C. Cir. 1985). (In an acerbic dissent from
the court of appeals's refusal to rehear the Vinson case en banc, Judge Bork, joined by
Judges Scalia and Starr, referred to the "awkwardness of classifying sexual advances as
'discrimination.' " Vinson v. Taylor, 760 F.2d 1330, 1333 n.7 (Bork, J., dissenting).) Second,
studies of sexual harassment suggest that victims frequently continue to work with their
harassers, leaving the environment only when they have a suitable replacement job and never
pursuing the harassment claim. One government study indicates that a majority of female
respondents "ignored the behavior" and that less than a majority even "avoided the
person."

SEXUAL HARASSMENT IN THE FEDERAL GOVERNMENT, supra note 175, at 24.

178. The following is one particularly offensive presentation of this point:
Not one senator had the wit to say something like: "If I understand you correctly,
Miss Hill, you were subjected to some coarse remarks and unwelcome advances,
tolerated these for the sake of a good job, maintained a false friendship with your
persecutor in order to continue to gain favors, and decided to destroy him only at
the point when doing so would gain you more favor from his enemies. Assuming
these allegations to be entirely correct, is not their first implication that you are a
24-carat bitch?"
John O'Sullivan, From the Editor, NAT'L REV., Nov. 18, 1991, at 8. Of course, if the
allegations were entirely correct, their first implication is that Thomas was a perjurer.
Presumably, the editor of the National Review did not believe this. To the extent that a
coherent argument can be extracted from his comment, it appears to be that, if Hill was
telling the truth, she was a person of bad character, and if she was lying, she was a person of
bad character. Plainly, on this argument, one cannot infer anything about the truth of her
allegations from one's assessment of her character.
Orlando Patterson argues that Hill did not file a complaint against Thomas because she
"perfectly understood the psycho-cultural context in which Judge Thomas allegedly regaled
her." Patterson, supra note 162, at El5. The explanation in the text is more parsimonious;
Patterson does not offer an explanation of why Hill testified as she did in 1991.
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possible that Thomas had repressed the events so completely that he did
not knowingly misrepresent the facts as he understood them when he
testified that nothing had happened. Yet a person ordering his or her
affairs would almost certainly find the prudent course to be concluding
that Thomas knowingly lied. If so, why did Thomas believe, correctly, that
he could successfully lie to the Senate?
B.

POLITICAL LIES AND PERMISSIBLE LIES

It seems helpful to distinguish among three types of lies that people
might believe it proper to tell: utilitarian lies, political lies, and permissible lies.
According to Orlando Patterson, Thomas "was justified in denying
making the remarks, even if he had in fact made them. . . on the utilitarian
moral grounds that any admission would have immediately incurred a
self-destructive and grossly unfair punishment." 7 9 Many philosophers
believe utilitarianism's inadequacies as a moral theory are demonstrated
by its inability to deal well with the question of lying.1 80 But even committed utilitarians ordinarily argue only that lying can sometimes be justified
when lying's immediate benefits are extraordinarily large and truthtelling's costs are equally extraordinary.
Patterson's truncated utilitarian defense of Thomas's lying suggests why
lying is rarely justified by utilitarian considerations. No serious utilitarian
could end the inquiry by noting that the costs to Thomas of telling the
truth would be high, while the benefits of lying would be substantial.
Rather, a utilitarian would have to examine the systemic costs of allowing
people in Thomas's position to lie. These costs include impairing the
effectiveness of congressional investigations and damaging the Supreme
Court's reputation caused by a Justice who many people believe perjured
himself for personal advantage. Further, a utilitarian would have to consider the costs that Thomas's lies, when believed by some, imposed on Hill
and her reputation. 181 And finally, a utilitarian would have to consider the
costs and benefits of the alternative to lying. Were Thomas to have told
the truth, he would have remained a judge on the court of appeals, and
another conservative would have been appointed to the Supreme Court.
Taking everything into account, it seems quite unlikely that a utilitarian
could fairly conclude Thomas was justified in lying.
179. Patterson, supra note 162, at E15.
180. For an introduction to the considerable literature, see generally SISSELA BOK,
LYING: MORAL CHOICE IN PUBLIC AND PRIVATE LIFE (1978). I rely here on what philosophers call "common-sense morality," and therefore overlook many nuances in philosophical
discussions which do not seem to me to deal with the main lines of the analysis I offer.
181. I was helped in understanding this part of the argument by Christopher McMahon,
The Paradox of Deontology, 20 PHIL. & PUB. AFF. 350 (1991).
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A second category of lies can be called political. Ordinarily, these are

intentional misstatements of one's present intentions about future activities, as when a politician, knowing she is extremely likely to request a tax
increase, says she will never do so. 18 2 As a general matter, political lies are
intentional misstatements, known or strongly suspected to be such, whose
purpose is to gain political advantage (or avoid political disadvantage). In
our present political discourse, such lies are tolerated-once they are
identified as political lies-because no one takes them terribly seriously." 3
Oddly, they are tolerated because they do not make much difference,
which means they cannot do much to fulfill their purpose of gaining
political advantage.
Sometimes, political lies deal with past events. This may be particularly
true where the statements involve highly charged matters such as sex in
circumstances where the politician can structure the burden of proof in his
favor.1 84 Thomas's statement that he had never expressed an opinion on
Roe v. Wade18 5 falls into this category. 186 It seems quite unlikely that a
182. Thomas may have engaged in this practice when he said he hoped to approach every
case that came to the Supreme Court with no presuppositions, "stripped down like a
runner." David S. Broder, A Justice With No Agenda, WASH. POST, Sept. 15, 1991, at C7.
183. In utilitarian terms, because we can identify political lies rather easily, they are
neither terribly costly nor terribly beneficial to the person who tells them. Political lies have
other costs, though. In particular, they may contribute to the overall degradation of political
discourse, and they make it more difficult for honest politicians to assure voters that their
assertions are honest. For a brief discussion, see Stephen D. Sencer, Note, Read My Lips:
Examining the Legal Implications of Knowingly False Campaign Promises, 90 MICH. L. REV.
428, 433-34 (1991) (political lies dilute calls for common sacrifice, create disincentives to
adhere to campaign promises, and stigmatize politicians as a class).
184. Senator Charles Robb's statements that he had merely received a backrub from Tai
Collins might be an illustration. See Tai Collins Tells All, PEOPLE, May 13, 1991, at 48.
185. 410 U.S. 113 (1973).
186. The accuracy of this characterization has become controversial. See Editorial, Thomas Said that? Never Mind, WALL ST. J., Dec. 2, 1991, at A12 (media reports that Thomas
never discussed Roe erroneous; Thomas admitted to discussing the case in a general sense
but not to having debated the legal issues); Michael Kinsley, Did He Say It?, WASH. POST,
Dec. 12, 1991, at A27 (press may have used the term "discuss" rather than "comment"
thereby ignoring the equally implausible possibility that Thomas participated in discussions
of Roe without expressing an opinion); Neil Lewis, At the Bar, N.Y. TIMES, Dec. 20, 1991, at
B9 (taken as a whole, Thomas's testimony shows only that he might have been present when
others discussed Roe and press reports to the contrary represent an ideological textual
deconstruction). I therefore reproduce the relevant exchange:
Sen. Patrick Leahy: "Have you ever had discussion of Roe v. Wade other than in
this room? In the 17 or 18 years it's been there?"
Judge Thomas: "Only, I guess, senator, in the fact that, in the most general
sense, that other individuals express concerns one way or the other, and you listen
and you try to be thoughtful. If you're asking me whether or not I've ever debated
the contents of it, the answer to that is no, senator ......
Sen. Leahy: "Have you ever.., stated whether you felt that it was properly
decided or not?"
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person moving upwards in Republican legal circles during the 1980s would
never have expressed an opinion on Roe v. Wade; indeed, had Thomas not
done so his appointment to the court of appeals in 1990 would have been
inconsistent with the 1988 Republican platform, which "reaffirm[ed] .. . support for the appointment of judges at all levels of the judiciary who respect
traditional family values and the sanctity of innocent human life."' 87
Plainly, Thomas believed his chances for confirmation would have declined
if he said he had discussed Roe and believed it was wrongly decided.' 8 8
I doubt that, even for those who find the practice of lying permissible on
utilitarian or political grounds, Thomas's statements about the events of
1981 to 1983 are best understood as utilitarian or political lies.' 8 9 They do
have some characteristics of political lies: the need to avoid political

Judge Thomas: "Senator, in trying to recall and reflect on that, I don't recollect
commenting one way or the other."
Hearings,supra note 129, at 541. According to the Wall Street Journal's editorialist, Thomas
could have "discussed" Roe without "debating" it, because a debate is premised on the
possibility that one participant might have defended Roe. Stuart Taylor, among others, has
stated that he "erred" in asserting that the Leahy-Thomas exchange amounted to a statement by Thomas that "he had never discussed Roe v. Wade with any other person." Stuart
Taylor, Jr., Clarification, LEG. TIMES, Dec. 9, 1991, at 27. Taylor notes that Thomas did say
that he had never "expressed ...an opinion on whether [Roe] was properly decided," and
"left unchallenged senators' assertions in later questioning that he had denied ever having
discussed Roe in his life." Taylor concludes that Thomas's testimony was "evasive, arguably
contradicted by Thomas' own prior public statements, and difficult to believe. It is not as
difficult to believe, however, as the bald 'never discussed abortion' statement" attributed to
Thomas. Id. Much here turns on what "discuss" means; Thomas asserted that he was in the
presence of people who made statements about Roe, that (during the more than ten years
prior to his nomination to the Supreme Court) he had maintained a judicious silence,
"listen[ing] and try[ing] to be thoughtful," and that he had nonetheless not expressed an
opinion on the merits of Roe as a constitutional decision. Hearings,supra note 129, at 541.
187. 1988 Republican National Platform 31.
188. Yet, given the implausibility of his statement, it is not clear to me why he believed
that telling the truth would have reduced his chances for confirmation. Political lies are
tolerated largely because few people believe them anyway. Perhaps the point of political lies
is to maintain some pretense in circumstances where pretenses and not substance are
important.
189. It seems significant that, although Thomas's statement about Roe v. Wade appears to
have been widely disbelieved, the fact that he told a political lie seems not to have
substantially impaired his credibility regarding the events of 1981 to 1983. Notably, when
witnesses during the October hearings suggested they had spoken with Thomas about Roe
and knew his views, the Committee did not pursue the matter. See Hearings,supra note 129,
at 123 (testimony of Anita F. Hill) (Senator Biden interrupted to prevent Senator Brown
from asking Hill about Thomas's views on abortion); id. at 384-85 (testimony of J.C.
Alvarez). In part that was because the ground rules the Committee adopted limited its
inquiry to the events of 1981 to 1983. Strictly speaking, of course, the fact that Thomas
might have lied about not having commented about Roe has some bearing on the credibility
of his denials of Hill's allegations. But if the Roe denial was a political lie, it would not have
much bearing on Thomas's credibility about other events, and the Committee's refusal to
pursue the issue then makes sense.
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disadvantage, the charged nature of the claims, the burden of proof. But
there seem to be differences. Unlike nearly all political lies, Thomas's
statements inflicted direct injury on an identifiable person, Anita Hill. 9 °
More important, perhaps, calling his statements utilitarian or political lies
does not capture the passion and indignation with which he made them.' 9 '
Thomas's statements are therefore best understood by assuming he
believed there was a category of "permissible lies." 1 9 2 These are lies one
tells in response to questions from people who one believes are not
entitled to ask them: the question's unfairness grants the witness the
privilege to lie. When Thomas was unfairly asked to explore, in public,
intimate events he had put behind him, he believed he could justifiably lie.
The idea of a permissible lie is not unknown to the law, but it has been
rejected in the other major context in which it has arisen. Under the Fifth
Amendment, a witness asked an impermissible question may not answer
with a falsehood; rather, she must assert the privilege against selfincrimination.93 On this model, Thomas would have been fully justified in
refusing to participate in the hearings on the events of 1981 through 1983,
or in refusing 194
to respond in any way to Hill's allegations. He pursued
neither course.
C. CONCLUSION

The Thomas hearings suggest several conclusions about the role that
narratives play in connecting particular events to general rules. They show
that past events are constructed-or reconstructed-when the need arises
to relate those events to current concerns. 95 The constructions of the past
190. McMahon, supra note 181, at 351, refers to this as the "unfairness" that explains why

it is sometimes quite difficult to overcome the constraints imposed by deontological practices
like truth-telling.

191. One might regard Thomas's passion and indignation as part of a utilitarian's strategy
to ensure the enterprise's success, or as a result of Thomas's understanding that he risked a
severe loss if his statements were not persuasive. I believe Thomas would have to be a better
actor than he seems, to have been merely assuming the posture of passion and indignation.
192. For a similar observation, calling the category the "justifiable-perjury theory," see
Stuart Taylor, Jr., Lies, Damn Lies, and Sex Lies, LEG. TIMES, Feb. 3, 1992, at 23.
193. See Peter Westen & Stewart Mandell, To Talk, to Balk, or to Lie: The Emerging Fifth
Amendment Doctrine of the "Preferred Response," 19 AM. CRIM. L. REV. 521, 527-35 (1982)

(the state has authority to insist on silence, which the state prefers to perjury).
194. Thomas did take the position that the Senate was not entitled to inquire into matters
that Thomas defined as "private." His willingness to answer some questions but not others
is best explained not by his character but rather by his calculation of what position he could
maintain politically.
195. A full account of the Thomas-Hill hearings would explore the proposition that the
hearings themselves were narrative constructs, influenced by strategic decisions by senators
and interpreted by the public. Providing such an account would take me further afield than I
think helpful. It may be useful, however, to note that treating the hearings as a narrative
may illuminate the apparent public response in which a substantial percentage of the public
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events, however, are themselves influenced by current interests.19 6 Thomas and Hill offered the public alternative constructions of the eventsdifferent narratives of what had occurred. If judgment is revealed by the
persuasiveness of one's narratives, the hearings gave the public a chance to
evaluate Thomas's judgment.1 9 7
Narrative jurisprudence asks us to draw general conclusions from accounts of particular events that, we are assured, actually happened.' 98 As
a result, the general conclusions may be held hostage to the accounts of
the particular events. If the accounts are disbelieved, readers may reject
the general conclusions. The Thomas hearings, for example, came to
stand for the general issue of sexual harassment in the workplace. How
one resolved the conflicts in testimony would, it seemed, determine one's
view on whether the problem of workplace sexual harassment was widespread. Logically, of course, there is only the weakest connection between
the particular events and the general problem: even if, as Thomas asserted, nothing whatsoever had happened, workplace sexual harassment
could be a severe and widespread problem, and even if, as Hill testified,
Thomas had made offensive comments to her, workplace sexual harassment could be a minor problem.
said they believed Thomas's account rather than Hill's. My sense of this response, which
could be confirmed only by a detailed analysis of surveys and news stories, is that it resulted
from the confluence of a number of factors: the structuring of the hearings as a trial with a
near-criminal burden of proof placed on Hill as "prosecutor"; survey questions that framed
the issue as who the respondent believed, rather than whether the respondent believed that
something had happened between Thomas and Hill; and a construction of the issue around
the question of sexual harassment rather than around the question of possible perjury by
Thomas.
196. For a discussion of this phenomenon, see Mark Tushnet & Katya Lezin, What Really
Happened in Brown v. Board of Education?, 91 COLUM. L. REV. 1867, 1883-85 (1991)
(arguing that academics who are dissatisfied with the present state of race relations reinterpret Justice Frankfurter's account of his motivations in Brown to his discredit to the extent
that his caution reminds them of the current Court's conservatism on issues of race).
197. And, of course, the public evaluated Hill's judgment as well. Because Thomas was,
and Hill was not, seeking a high public position, the quality of Hill's judgment is less
important than Thomas's, except to the extent that the way she acted informs our understanding of what happened.
198. Recent scholarship in evidence law offers a useful metaphor. Evidence scholars have
sometimes relied on Bayesian analysis to explain how particular pieces of evidence affect our
conclusions about events. For an introduction, see RICHARD 0. LEMPERT & STEPHEN A.
SALTZBURG, A MODERN APPROACH TO EVIDENCE 148-53 (1977). In a Bayesian analysis we
begin with a prior judgment about the likelihood that the events occurred-for example, a
prior judgment about how likely it was that Thomas made sexually explicit comments to Hill.
Then, we consider how a new piece of information alters that "prior probability." The
Thomas hearings indicate, though, that the "new information" is itself constructed. The way
we interpret Hill's testimony, and that of the friends to whom she related the events
contemporaneously, depends crucially on the prior probability we give to the assertion that
Thomas might have made such statements. What matters in assessing evidence, it appears,
is whether the story as a whole hangs together; whether, in short, the story has integrity.
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Narrative jurisprudence, though, seems to suggest otherwise. In narrative jurisprudence, the determination of the general problem depends,
again, on the integrity of the story or, perhaps, of the narrator. 199 That
Thomas's account is less credible than Hill's, and that Thomas appears to
have believed that public discourse can accept certain kinds of lies, would,
within the discourse of narrative jurisprudence, help demonstrate that the
problem of sexual harassment in the workplace is serious.
Finally, there is the question of personal integrity itself. At first I found
it troubling that the category of permissible lies appears to have infected
our constitutional discourse. When the Supreme Court interprets the
Constitution it simultaneously redescribes our past-by its use and transformation of precedents-and projects our course for the future. If we
become suspicious of the integrity a Justice brings to the task of redescribing our past, we may come to suspect the course the Justice offers us. In
one sense, it is better to know a Justice believes there are permissible lies
than to believe him not to accept such behavior because we will know that
we should be suspicious of the course he is charting for us. But, it seemed
to me at first, it would be better still if no Justice believes there are
permissible lies.2"'
Further reflection, though, has convinced me that the matter is more
difficult.2" 1 Here I return to the suggestion that we discern a judge's
virtues through the narrative she offers us. One interpretation of Clarence
Thomas's narrative would locate, and be troubled by, a disjuncture between two segments. The first segment is the narrative of Thomas's rise to
the nomination from his childhood in Pin Point, Georgia. In this narrative
Thomas was the self-made man. The second segment is the narrative in
which political and permissible lies play a part. In that narrative, Thomas's life centered around his driving ambition, which allowed him to lie
when appropriate. The narrative of ambition fits badly with its companion
narrative of personal accomplishment. Thomas's lies are problematic,
under this interpretation, not so much because they were lies but because

199. For a suggestion along these lines, see Mark Tushnet, Characteras Argument, 14 LAW
& SOC. INQUIRY

539 (1989)

(reviewing HARRY KALVEN, JR.,

A WORTHY TRADITION:

FREEDOM OF SPEECH IN AMERICA (1988)) (through the interaction of style and substance a
narrator convinces a reader to agree with a legal argument as the reader comes to understand and admire the author as a person).
200. Such suspicion might lead to a systematic devaluing of the Justice's work. Decisions

where his or her vote was essential to the outcome would have little normative weight, and
would have only the force attributable to the simple fact that courts exercise power in
resolving legal controversies. (Opinions by such a Justice, though, might have whatever
weight is rationally due to their arguments.)
201. Readers of drafts of this essay have suggested as well that we ought to be troubled

even if we conclude Thomas did not knowingly lie but only had repressed the memory of the
events so deeply.
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the fact that he believed it acceptable to tell them is incompatible with the
overall story he presented of his life.
Yet there may be another interpretation in which Thomas's story does
have narrative integrity. Here Thomas could have been the totally independent man, doing what he could to shape his life in the face of unfair efforts
by his adversaries to impose their will on him. His lies, under this interpretation, were in the service of a deeper truth, the construction of a man's
life.2 °2 If Thomas's story has this narrative integrity, the questions I have
raised about whether we can trust his reconstruction of our past disappear.
I confess I have been unable to work out the sense in which ordinary lies
could indeed serve a deeper truth; as the law of self-incrimination suggests, a forthright refusal to answer or participate in the inquiry seems
more appropriate. Yet I have been unable to shake the feeling that some
sense can be made of that proposition. For me, at least, whether Thomas
possesses the judicial virtues hinges on whether it can.20 3
IV. THE CONSTITUTIONAL DISCOURSE OF THE GENERAL AND THE
PARTICULAR

As I have suggested, the Thomas hearings were symptomatic of another
transformation of constitutional discourse in which the particulars of a
case have come to stand for a general issue. 2 4 As I will argue, some of
that shift is inevitable and desirable; indeed, some transformation of the
particular into the general may be demanded by the "case or controversy"
requirement of Article 111.205 There is some evidence, though, that the
particulars of individual cases have more effect on constitutional law than
they should. The preceding Part ended by suggesting that the narrative
integrity of a judicial nominee's account of his life could be central to our
assessment of the nominee's virtues. This Part begins by examining an-

202. See Hearings, supra note 129, at 8 (testimony of Clarence Thomas) ("I want my life
and my family's life back"); Id. at 147 ("I am here for my name, my family, my life and my
integrity.... [A]s far as I am concerned, it is a high-tech lynching for uppity-blacks who in
any way deign to think for themselves, to do for themselves, to have different ideas.").
203. The perspective taken in this essay requires some comment on the stance I have
taken here. Plainly, I have tried to present the argument in a way that is engaged with the
normative issues raised by Thomas's testimony, but also stands at some distance from it and
the controversy in which it is embedded. (Framing the issue in terms of how a lawyer would
assess the testimony to serve a client's interest is an example of that rhetorical strategy.)
That stance, and this note itself, constitutes an attempt to establish my integrity in presenting the analysis.
204. There is, of course, some connection between a single case and the general problem

for which it comes to stand. The single case shows that something can indeed happen, it is
evidence that should be taken "for what it is worth," as evidence scholars put it. Ordinarily,
though, the worth of the single case is substantially less than it is taken to be.
205. U.S. CONST. art. III.
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other aspect of narrative jurisprudence, the role that style can play in
demonstrating that a judge has the virtue of good judgment. The second
section of the Part turns to the jurisprudence of standing, suggesting why
we may have lost the sense that the "case or controversy" requirement is
our constitutional culture's way of insisting that adjudication mediate the
particular and the general.
A. SOME EXAMPLES OF RECENT CONSTITUTIONAL RHETORIC

Some recent Supreme Court opinions show that, at least occasionally,
Justices believe they can move directly from their characterization of a
case's facts to a general rule in an almost unmediated way. Some of these
opinions demonstrate that the Justices have failed to exercise judgment;
one shows that they affirmatively do not want to do so.
Michael H. v. Gerald D.2 °6 involved the constitutionality of California's
statutory provision barring natural fathers from establishing a legal relationship with their children if those children were born to a woman living with
her husband.2 °7 Carole D., a model, married Gerald D. in 1976. Both
Carole and Gerald traveled a great deal. Carole and Michael H., a
neighbor, became romantically involved in 1978, and in 1981 Carole had a
daughter, Victoria, whose father was almost certainly Michael. Victoria
lived with Carole. 208 Later in 1981 Gerald moved to New York; a few
months later, Carole and Victoria went to visit Michael in St. Thomas.
After living with Michael for over a month, Carole and Victoria returned
to California where they started living with Scott K. Later in the year
Carole and Victoria "spent time with Gerald in New York," and, after a
vacation, the mother and daughter returned to California where they lived
with Scott. A few months later, after Michael had filed a lawsuit to
establish his paternity, Carole and Victoria went to New York where they
lived with Gerald. Still later, they both returned to California and began
to live again with Michael for another six months. At the end of this
period, Carole and Gerald reestablished their marriage in New York
where they continued to live when the Supreme Court decided the case.20 9
The constitutional issue in the case was whether Michael, by claiming a
biological tie to Victoria, would be given an opportunity to demonstrate
that Victoria was indeed his natural daughter as part of his effort to
establish a legal relationship with Victoria that would entitle him to some
visitation rights. Justice Scalia concluded that California could deny Mi-

206.
207.
208.
209.

491 U.S. 110 (1989).
Id. at 113.
Id. at 114.
Id. at 115.
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chael that opportunity because he had no constitutionally protected interest at stake. 1 0
I begin with the rhetoric of Justice Scalia's opinion for a plurality of the
Court to show how the rhetoric is connected directly to the legal conclusion.
The opinion could hardly conceal its disdain for the lives of the people
involved. Its first substantive paragraph opened, "The facts of this case
are, we must hope, extraordinary.",21 ' Interspersed throughout the opin212
ion were references to Michael as the "adulterous natural father.,
Technically, such a characterization is accurate, but it has misleading
connotations. Ordinarily, people refer to the married participant in a
sexual relation between a married and an unmarried person as the adulterer.21 3 Calling Michael an "adulterous father" was pejorative. 1 4
Justice Scalia's disdain for Michael and Carole fails to appreciate the
complexity of people's lives. An alternative reading of the facts would be
that the two were entangled in a complex web of relationships that they
negotiated, not without difficulty, for a period of more than five years.21 5
The law dealing with paternity and visitation became one of the elements
of that negotiation, sometimes temporarily making it more difficult for
them to work out their relationship and sometimes serving as a lever in
their interactions.

210. Id. at 121-30.
211. Id. at 113. For a case showing that the facts relevant to the constitutional question
may not be extraordinary, see Smith v. Cole, 553 So. 2d 847, 848 (La. 1989) (paternity suit
brought against acknowledged biological father where child conceived prior to mother's
divorce).
212. See, e.g., 491 U.S. at 120, 130.
213. To support my sense of the term's usage I conducted an informal survey of students
in one of my classes. Almost 70% believed that the term should be attached only to the
married participant in the relationship; 25% believed that it should be attached to both
participants. (There was an interesting difference that deserves mention. When the man
was the married participant, 74% believed that the term should be attached only to him, and
18% believed that it should be attached to both. When, as in Michael H., the woman was the
married participant, 61% believed that it should be attached only to her and 36% that it
should be attached to both.)
214. For Michael's view of the case, see Marcia Coyle, After the Gavel Comes Down, NAT.
L.J., Feb. 25, 1991, at 1 (Michael called Justice Scalia's opinion "personal" and criticized use
of phrase "adulterous natural father," "as if to justify his position").
215. In Cole, Ledora Smith was married to Henry Smith. 553 So. 2d at 848. They
separated in 1974 and Ledora began living with Playville Cole. A year later she gave birth to
Donel. The birth certificate named Henry as the father, although Playville was claimed to
have acknowledged that Donel was his biological child. The Smiths divorced in 1978, and
Ledora and Playville ended their relationship in 1980. In 1988 Ledora began an action to
require that Playville pay child support for Donel. Id. at 848. Playville invoked the
presumption of paternity at issue in Michael H., which was also contained in the Louisiana
code. Id. at 849. These facts suggest the complexity of the human relationships with which
the law intersects.
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Justice Scalia's crabbed view of the relationships was directly connected
to the result he reached. In finding that Michael had no liberty interest,
and therefore no right to attempt to establish he was Victoria's father,
Justice Scalia emphasized that "our society has not traditionally allowed"
people in Michael's position to establish that they were fathers of children
"born into .. . an extant marital union., 21 6 Precisely because the human
relationships in the case were "extraordinary"-and therefore necessarily
untraditional-the Constitution did not speak to them.
None of this is to say that California's statute was unconstitutional. One
certainly could argue persuasively that, given the complexity of human
relationships and the way that the law can stand in the way of working out
difficulties in those relationships, some strict presumption like California's
might be the best among an unhappy set of options. The point here goes
to rhetoric, not substance. Justice Scalia's traditionalism was the common
source of his characterization of the facts of the case and the constitutional
rule he articulated. But the facts played another role. They, or at least the
way Justice Scalia described them, allowed him to suggest that if the rule
Michael was advocating applied only to cases like this one, it was a good
thing California's statute was not unconstitutional. The decision, that is,
did not use the facts of the case to mediate between the particular and the
general; it simply inscribed the particulars as the general rule.
Conservatives are not the only ones who suffer from this affliction.
Robin West has argued that death penalty decisions reveal a characteristic
rhetoric in which liberals opposing the imposition of the death penalty
resolutely fail to describe the underlying facts of the case, while conservatives more successfully deploy those facts when they are relevant.2 17
Similarly, liberals oppose the use of "victim impact" statements in death
penalty cases.2 18 The statutes defining the class of people who are subject
to the death penalty ought to identify cases in which the "impact" of a
murder is especially severe; therefore, impact evidence regarding particular
victims is unrelated to the blameworthiness of the defendant's conduct.
Admitting such evidence runs the risk of injecting arbitrariness into the
administration of capital punishment by allowing juries to respond to

216. 491 U.S. at 126-27.
217. Robin West, Narrative, Responsibility and Death: A Comment on the Death Penalty
Cases From the 1989 Term, 1 MD. J. CONTEMP. LEGAL ISSUES 161, 169-75 (1990).

218. See, e.g., Payne v. Tennessee, 111 S.Ct. 2597, 2619-20 (1991) (Marshall, J., dissenting) (victim impact testimony predicates sentencing determination on "factors ...wholly
unrelated to the blameworthiness of [the] particular defendant" in a way that creates "an
unacceptable risk of sentencing arbitrariness"); id. at 2628-30 (Stevens., J., dissenting)
(victim impact testimony is incapable of consistent application and is not based on foreseeable factors, it thus violates the Eighth Amendment by permitting the sentencer to rely on
irrelevant evidence in an arbitrary and capricious manner).
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impact evidence regarding "attractive" victims while such evidence is not
available for less attractive victims. Seen in this way, rejecting victim
impact evidence is precisely a way of eliminating compassion for the victim
from the death sentencing process.2 1 9 Victim impact evidence inserts the
voice of someone no longer able to speak for herself. It thereby insists that
the law ought not overlook the particular in its pursuit of general rules.
Another improper invocation of particulars is found in what is surely the
most celebrated passage in DeShaney v. Winnebago County Department of
Social Services, 220 Justice Blackmun's "Poor Joshua" dissent. 221 Justice
Blackmun criticized the majority for its "sterile formalism" in holding that
the Constitution did not make the state liable for injuries inflicted on
Joshua DeShaney by his father, even when state child services employees
were aware that Joshua was at risk in his father's custody. Asserting that
the constitutional issue was "open," Blackmun said he "would adopt a
'sympathetic' reading, one which comports with dictates of fundamental
that compassion need not be exiled from the provjustice and recognizes
222
ince of judging.,

The statement that compassion "need not be exiled" is an effective
formulation of the proposition that law must mediate between the particular and the general. Exiling compassion, as the majority did, ignores the
particular in the service of the general. But the rhetorical cap of Justice
Blackmun's opinion was infected by the converse problem. The opinion
ended,
Poor Joshua! Victim of repeated attacks by an irresponsible, bullying,
cowardly, and intemperate father, and abandoned by [officials] who
placed him in a dangerous predicament.., and did essentially nothing ....It is a sad commentary upon American life.., so full of late of
patriotic fervor and proud proclamations about "liberty and justice for
all," that this child, Joshua DeShaney, now is assigned to live out the
remainder of his life profoundly retarded.2 23

219. For a general discussion of the role of "emotions" in criminal sentencing, see
generally Samuel Pillsbury, Emotional Justice: Moralizing the Passions of Criminal Punishment, 74 CORNELL L. REV. 655 (1989).

220. 489 U.S. 189 (1989).
221. Id. at 213 (Blackmun, J., dissenting). See Ann Althouse, Standing, in Fluffy Slippers,
77 VA. L. REV. 1177, 1196-97 (1991) ("everyone who reads the DeShaney case... remembers Justice Blackmun's exclamation 'Poor Joshua!' ") (footnote omitted).
222. 489 U.S. at 213.
223. Id. Although this paragraph clearly is the rhetorical cap of the opinion, several of my
students have pointed out that Justice Blackmun introduces his brief opinion by referring in
its first paragraph to Justice Brennan's more elaborate dissent. This may indirectly incorporate something other than compassion into Justice Blackmun's opinion, though, in my view,
not enough to make my criticisms of the opinion inapt.
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Here there is nothing other than compassion, 22 no awareness that Joshua's
case stands for a broader set of circumstances that will inevitably be
regulated by the rule the Court adopts.225
Next, consider the extraordinary dissent written by Chief Justice Rehnquist in the first flag-burning decision, Texas v. Johnson.226 His opinion
opens with an extended essay on the role of the flag in United States
history. This is an exercise in cultural analysis, drawing on Ralph Waldo
Emerson, Francis Scott Key, and, most notoriously, John Greenleaf Whit-

tier (by reprinting Whittier's poem "Barbara Frietchie").227 This dissent is
the Chief Justice's "Poor Joshua"-the direct expression in an opinion of
its author's most heartfelt convictions. And, like Justice Blackmun's dissent, it fails in the task of mediating between compassion or feeling, the
response to the particulars of the case, and law, the general.
The Chief Justice's passion about the flag led him to offer a confused
statement of the relevant legal doctrine.2 2 8 Under ordinary free speech
principles, restrictions imposed on speech because of its content are highly
suspect and can be justified, if at all, only under the most extraordinary
circumstances. Prohibiting flag-burning because it expresses contempt for
the United States political system is a classic content-based restriction.
Chief Justice Rehnquist might have argued simply for a "flag-burning"
exception to the free speech principles that ordinarily apply to contentbased restrictions. Alternatively, he might have argued for a more general
224. Note, however, the train of epithets Justice Blackmun sends at Joshua's father. See
also Benjamin Zipursky, Note, DeShaney and the Jurisprudenceof Compassion, 65 N.Y.U. L.
REV. 1101, 1124 (1990) (arguing that Blackmun's invocation of compassion short-circuits the
necessary analysis).
225. For a statement admiring this portion of the opinion, see Robin West, Foreword:
Taking Freedom Seriously, 104 HARV. L. REV. 43, 105 (1990) (opinion is "exemplary" of
tradition "that explores and fulfills the responsibilities as well as the rights of liberalism").
Less explicit, but with similar overtones, is Martha Minow, Words and the Door to the Land of
Change: Law, Language, and Family Violence, 43 VAND. L. REV. 1665, 1675-76 (1990)
(Blackmun "uses an exclamation point-not the punctuation mark of choice in Supreme
Court opinions. He uses the dissenting judicial opinion ... to perform the act of expressing
compassion and care.").
226. 491 U.S. 397 (1989).
227. Id. at 422-28 (Rehnquist, C.J., dissenting). Calvin Massey criticizes the opinion for
representing that Whittier's poem describes an actual incident, although he does acknowledge that the Chief Justice could have been using the poem's place in popular culture to
demonstrate the flag's cultural meaning. Calvin R. Massey, The Jurisprudence of Poetic
License, 1989 DUKE L.J. 1047, 1051-52 n.18.
228. The following discussion is drawn from Mark Tushnet, The Flag-BurningEpisode: An
Essay on the Constitution, 61 U. COLO. L. REV. 39, 45-46 (1990). See also Sheldon M.
Nahmod, The Sacred Flag and the First Amendment, 66 IND. L.J. 511, 525 (1991) (noting
opinion's "lack of legal analysis"); Steven D. Smith, The Restoration of Tolerance, 78 CAL. L.
REV. 305, 349 (1990) (criticizing opinion for "push[ing] their initially plausible contention
... to the implausible conclusion that the act for which Johnson was prosecuted had not
essentially involved any expression of ideas").

1992]

THE DEGRADATION OF CONSTITUTIONAL DISCOURSE

303

modification of those principles with implications beyond the flag-burning
context. Such a modification might, for example, allow more contentbased restrictions where the form of expression is relatively less cognitive
or rationalistic, while retaining the broader prohibition where the content
to be restricted is presented in classically rational form.
The Chief Justice's passionate commitment to the flag led him to overlook the differences between the two approaches, and their different
implications.2 2 9 By blending the approaches in his opinion he weakened
the case for affirming the constitutionality of anti-flag-burning statutes.
The Chief Justice characterized flag-burning as "the equivalent of an
inarticulate grunt or roar,, 230 yet failed to see that his dissent was almost
equally inarticulate, precisely because of the passion expressed in its
opening essay. 2311
A final example of a failure to mediate the particular and the general
lies in the Supreme Court's adoption of the rule under the First Amendment's Free Exercise Clause that facially neutral statutes are constitutional per se, without regard to their adverse impact on particular religious
practices. 23 2 In doing so, the Court rejected the alternative rule in which
courts would balance the importance of the state's interest in adhering to
its regulatory scheme without exception against the regulation's impact on
religious exercise. To support the Court's decision, Justice Scalia's opinion for the Court enumerated a host of laws which, under the balancing
test, would be "open [to] the prospect of constitutionally required religious
words, adopting the balancing test
exemptions., 23 3 In Justice Scalia's
"would be courting anarchy., 234
Rhetorically, that phrase threatened us with the prospect of individuals
making decisions about which laws they chose to follow-of "a system in
which each conscience is a law unto itself,, 235 as Justice Scalia said. Yet a
moment's reflection reveals that the balancing test does not leave it up to
each of us to decide which laws to follow. Rather, it leaves the question to
the Justices, as Justice Scalia acknowledged in a phrase at the end of his
229. A "flag exception" has no implications outside the context of flag-burning, while a
modification of general principles does. Frank Michelman, however, in criticizing a flag
exception, has argued that courts would have to identify some general characteristics that
explain, in a principled way, why the flag is different, and that those characteristics would

have implications outside the flag-burning context. Frank Michelman, Saving Old Glory: On
ConstitutionalIconography, 42 STAN. L. REV. 1337, 1341 (1990).

230. 491 U.S. at 432.
231. Nahmod, supra note 228, offers (though it does not endorse) a way of connecting the
Chief Justice's passion to a general rule of law.
232. Employment Div., Dep't of Human Resources v. Smith, 494 U.S. 872 (1990).
233. Id. at 888.
234. Id.

235. Id. at 890.
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opinion. 23 6 Thus, it would appear that leaving decisions to judges "court[s]
anarchy." In short, the Court said judges ought not exercise judgment in
this area.23 7
The rhetoric of these opinions is troubling for several reasons. It suggests that their authors do not have a sure grasp of the way in which
judgment ought to mediate the particular and the general. To the extent
that the rhetoric is pejoratively directed at real people, it suggests that its
authors fail to understand how they exercise their power in part through
their rhetoric. And finally, the free exercise case suggests that the Justices
have indeed succumbed to one of the pathologies of general rules, placing
positive value on the fact that they should not exercise judgment.
So far I have offered examples of failures to mediate the general and the
particular. It may be helpful to conclude this section with examples of
successes. The mediating strategy obviously comes into play when the
Justices select cases to hear. When they choose well, they have in hand a
case whose particulars lend themselves to explaining the propriety of the
Court's announced rule. So, for example, in the late 1970s the Justices
became uncomfortable with a line of lower court decisions allowing close
judicial supervision of prisons and jails to avoid violations of the constitutional ban on cruel and unusual punishment. 23 To signal their discomfort,
the Justices chose two cases involving modern jail facilities as the vehicles
for announcing a more restrictive approach to the constitutional issue.2 39
236. Id. ("a system in which each conscience is a law unto itself or in which judges weigh
the social importance of all laws against the centrality of all religious beliefs").
237. I should note I agree with the Court's implicit conclusion, though for a different set
of reasons than the ones Justice Scalia offered. Justice Scalia alluded to one of the reasons I
agree with-that judges are unlikely to perform the balancing test well-when he expressed
fear that judges would "water[ ] down" the balancing test. Id. at 888. (It does not
necessarily follow, however, as Justice Scalia suggested, that "watering it down here would
subvert its rigor in the other fields where it is applied." Id.) In addition, I believe judges are
likely to strike the balance in a particularly troubling way, favoring religions whose practices
seem most similar to mainstream practices while striking the balance against more unfamiliar practices, that is, precisely those that most need protection. And they will do so
articulately, explaining why a relatively familiar practice is important but an unfamiliar one
is not. Such an outcome, I believe, is the vice of Justice O'Connor's concurring opinion in
Smith.
238. See, e.g., Burks v. Teasdale, 605 F.2d 59 (8th Cir. 1979) (upholding District Court's
supervisory plan for Missouri prison); Williams v. Edwards, 547 F.2d 1206 (5th Cir. 1977)
(upholding district court's supervisory plan for Louisiana prison).
239. See Rhodes v. Chapman, 452 U.S. 337 (1981) (holding that double ceiling prisoners
in a modern facility is not cruel and unusual punishment where district court findings
showed no deprivations of essential food, medical care, or sanitation, and no unnecessary
discomfort); Bell v. Wolfish, 441 U.S. 520 (1979) (holding that double bunking detainees in a
new facility is not punishment where detainees were free to move about and were held no
longer than 60 days). Elizabeth Alexander, who suggested these examples in conversation,
also points out that in Bell the Court's opinion focused on facts showing that the facility was
modern when it discussed the lower courts' disapproval of double ceiling, but resolutely
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The Court's restrictive approach had more persuasive power in the context
of the chosen cases than it would had the facilities been more representative of the hell-holes that lay at the foundation of the original doctrine.24 °
Perhaps the best example of a successful mediation of the particular and
the general is a powerful passage in Justice Brennan's dissent in McCleskey
v. Kemp. 24 ' McCleskey had presented a substantial statistical case showing
that the death penalty was imposed disproportionately on African Americans who murdered whites. The Court, in an opinion by Justice Powell,
expressed concern that relying on such evidence to invalidate the imposition of the death penalty in a particular case would "throw[ ] into serious
' 242
question the principles that underlie our entire criminal justice system
and held that McCleskey had to show that he received the death penalty
because of intentional discrimination.2 4 3 Justice Brennan expressed the
force of McCleskey's claim when he wrote,
At some point in this case, Warren McCleskey doubtless asked his
lawyer whether a jury was likely to sentence him to die. A candid reply
to this question would have been disturbing.... The story could be told
in a variety of ways, but McCleskey could not fail to grasp its essential
narrative line: there was a significant chance that race would play a
prominent role in determining if he lived or died.244

refrained from dealing with the record when it disapproved their restrictions on body cavity
searches.
240. Calling this case selection an example of successful mediation of the particular and
the general implicitly requires that I find successful the Court's use of unrepresentative cases
to formulate general rules. I do find it successful for two reasons. First, the rules the Court
articulated contain exceptions that allowed district judges to continue to regulate the
operation of prisons and jails. See Rhodes v. Chapman, 452 U.S. at 352 & n.17 (citing cases
where federal courts held prison conditions to be violative of the Eighth and Fourteenth
Amendments); id. at 353-54 (Brennan, J., concurring in judgment) (identifying cases where
prisons were placed under court order because of Eighth and Fourteenth Amendment
challenges to prison conditions). Second, I believe that a substantial portion of the process
of mediating depends on the images a court mobilizes, and that the Supreme Court offers
images that predominate substantially over the images lower courts offer. Thus, although
Bell and Rhodes involved institutions that may not have been "typical" to a social scientist
dealing with prisons and jails, the cases came to involve typical institutions when the Court
used them as the vehicles for developing its rules about cruel and unusual punishment. The
example may illustrate one form of what H. W. Perry, Jr. calls "aggressive grants" of review,
although Perry's use of the term suggests that aggressive grants occur in cases that would
otherwise be unsuitable vehicles, whereas my argument is that these cases illustrate how the
Court can transform what might at first seem an unsuitable vehicle into a suitable one. See
H.

W.

COURT
241.
242.
243.
244.

PERRY, DECIDING To DECIDE:

AGENDA SETTING IN THE UNITED

207-12 (1991).
481 U.S. 279 (1987).
Id. at 315.
Id. at 292-97.
Id. at 321 (Brennan, J., dissenting).
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The tonal difference between Justice Brennan's use of Warren McCleskey's full name and Justice Blackmun's use of Joshua DeShaney's first
name signals why one opinion succeeds while the other fails in mediating
the particular and the general: Justice Blackmun directly appeals to his
readers' sentiments without, however, connecting that appeal to the underlying legal issue of the state's responsibility for Joshua's plight; Justice
Brennan weaves his humanization of Warren McCleskey into an explanation of the legal issue the Court faced.24 5
B. THE "CASE OR CONTROVERSY"

REQUIREMENT,

THE PARTICULAR, AND THE GENERAL

Article III's requirement that federal courts decide only "cases or
controversies" is best understood as an expression of the need to mediate
between particular instances and general rules. Unfortunately, the doctrine of standing that has been drawn from Article III does not now serve
effectively to express this need. This Part of the essay argues that the law
of Article III became transformed as standing became a "doctrine," and
has been transformed again as that doctrine shifted its focus from individual injury to separation of powers. Because the difficulty lies in the
"doctrinalization" of standing, there is no obvious way to retrieve the
notion of cases as mediating the particular and the general within the
framework of Article III. Rather, the transformation of standing I describe is yet another indication that our legal culture has changed.2 4 6
The accepted history of standing as a legal doctrine starts before the
New Deal. 24 7 Before the expansion of the regulatory state, cases concerned injuries that could readily be understood within a framework based
on injuries to common law interests. Common law injuries, in turn, were
seen as prepolitical, unrelated to the existence of particular legal distributions of rights and duties. The New Deal saw important changes. The
245. For comments on McCleskey, see generally Stephen L. Carter, When Victims Happen
to be Black, 97 YALE L.J. 420, 440-47 (1988); David Cole, A Justice's Passion, 10 CARDOZO L.
REV. 221, 224-28 (1988); Randall L. Kennedy, McCleskey v. Kemp: Race, Capital Punishment, and the Supreme Court, 101 HARV. L. REV. 1388 (1988).

246. For a discussion of a related change in legal culture, see Judith Resnik, From
"Cases" to "Litigation," 54 LAW & CONTEMP. PROBS. 6 (1991) (discussing redirection of

attention from individual cases to aggregations of cases).
247. See, e.g., JOSEPH VINING, LEGAL IDENTITY: THE COMING OF AGE OF PUBLIC LAW 55

(1978) ("[t]he word standing.., does not appear to have been commonly used until the
middle of our own century"); Susan Bandes, The Idea of a Case, 42 STAN. L. REV. 227, 256

(1990) (standing is presumed by the courts to emanate from an Article III requirement that
persons bringing a case have a personal stake in the outcome); Steven L. Winter, The
Metaphor of Standing and the Problem of Self-Governance, 40 STAN. L. REV. 1371, 1417-52

(1988) (standing began as a nonspecific metaphor describing the legal relationship of parties
in Marshall's time, gained currency in equity, and emerged as a constitutional doctrine
concerning jurisdiction only in the twentieth century).
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concept of injury became problematic. Regulatory agencies began to
inflict harms that, while obviously important, could not readily be assimilated to the model of common law injuries.2 48 In addition, the Legal
Realists mounted a major attack on the notion that injuries of any sort
could be prepolitical.2 49 Invented, or at least substantially transformed, by
Justice Felix Frankfurter, the standing doctrine authorized yet simultaneously limited judicial supervision of the regulatory state.
This development culminated in Flast v. Cohen,25 where the Court
stated that the "case or controversy" requirement, insofar as it required
standing, "limit[ed] the business of federal courts to questions presented
in an adversary context and in a form historically viewed as capable of
resolution through the judicial process., 251 This functional formulation of
standing was compatible with the assimilation of Legal Realism to constitutional doctrine.2 52 Yet at the same time, the Court attempted to preserve
standing as a rule of limitation by imposing two formalistic limits on the
simple requirement of concrete adversariness.2 5 3 In addition, the Court
acknowledged that justiciability doctrines taken as a whole served to
"define the role assigned to the judiciary in a tripartite allocation of power
to assure that the federal courts will not intrude into areas committed to
the other branches of government., 25 4 The formalistic limits and the
mention of separation-of-powers concerns contributed to the next transformation of standing doctrine.
Another set of developments that contributed to the transformation
consisted in the disconnection of federal courts' remedial role from their
role in providing relief to individual litigants. For present purposes, that
disconnection can be traced to Brown v. Board of Education25 5 ("Brown
H"). Prior to Brown, the Court routinely treated constitutional rights as
"present and personal., 256 That is, a litigant who established that a

248. See

R. SUNSTEIN, AFTER THE RIGHTS REVOLUTION: RECONCEIVING THE REGU19-21 (1990) (discussing "New Deal reformation of the American constitutional structure").
249. Id.
250. 392 U.S. 83 (1968).
251. Id. at 95.
252. For criticism of standing doctrine as insufficiently functional, see Kenneth E. Scott,
Standing in the Supreme Court-A FunctionalAnalysis, 86 HARV. L. REV. 645 (1973).
253. See 392 U.S. at 95 (concluding the two limits on suitability of the case must be the
judicial process and separation of power).
254. Id.
255. 349 U.S. 294 (1955).
256. See, e.g., Sweatt v. Painter, 339 U.S. 629, 635 (1950) (finding that black applicant
denied admission to state law school solely on basis of race had personal right to a legal
education equivalent to that offered by the state to white students, which could be remedied
only by admission to that law school at that time); Missouri ex rel Gaines v. Canada, 305 U.S.
337, 351-52 (1938) (finding that black applicant denied admission to state law school had
CASS

LATORY STATE,
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constitutional violation injured her was entitled to a remedy of damages or
an injunction immediately ameliorating the unconstitutional injury. Concerned that ordering immediate relief in the desegregation cases would
provoke large-scale violent resistance in the deep South, the Court in
Brown II, by holding that relief should be made available "with all deliberate speed,, 257 implied that relief could be delayed and might never come
to the individual litigants. But, as the Court saw it, because the group the
individual litigants represented would ultimately benefit from the delayed
relief, constitutional restrictions on government power would, in the end,
be fully honored.
By disconnecting the right-violation and the remedy, Brown II had two
effects. First, it created the modern era of public-law litigation in which
federal courts use their remedial powers to implement constitutional restrictions on the operation of large-scale government bureaucracies."' Second, it suggested that cases were merely vehicles for general restructuring,
rather than the means by which courts mediate between particulars and
general rules. Such a suggestion was entirely consistent with the implications of Flast'slegal functionalism.
By the late 1970s, then, several themes converged in the law of standing.
First, standing became a doctrine that the Court formulated in the usual
way, through a multipart "test."25' 9 Second, standing was understood in
functional terms; the doctrine was supposed to do something, rather than
to express something. Third, standing doctrine authorized public-law litigation.
When the Court became uncomfortable with public-law litigation, it
used the standing doctrine as one method to restrict such litigation.26
Yet, although the Court presented itself as returning to an earlier understanding of the concept, it could not give standing its former place in
constitutional discourse. Instead, the Court simply redoctrinalized the
law. The Court knew public-law litigation raised questions of separation
of powers, and it knew standing might serve separation of powers ends.

personal right to an in-state legal education, which could not be satisfied by tuition reimbursement for out of state study pending establishment of a black law school).
257. 349 U.S. at 301.
258. I have presented a less nuanced version of the story offered in a subtler version by
OWEN M. Fiss, THE CIVIL RIGHTS INJUNCTION (1978).

259. For an acute discussion of the role of multi-part tests in the present constitutional
culture, see ROBERT NAGEL, CONSTITUTIONAL CULTURES:

THE MENTALITY AND CONSE-

QUENCES OF JUDICIAL REVIEW 121-55 (1989).
260. For a critical but optimistic comment, see Abram Chayes, Foreword: Public Law
Litigation and the Burger Court, 96 HARV. L. REV. 4, 24-26 (1982) (increased reliance on
standing by the Court has not eliminated public-law litigation due to the ease of finding a

test-case plaintiff with requisite injury in fact satisfying one of the broad categories of
interest recognized as sufficient grounds for standing).
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When it came to restrict public-law litigation, then, the Court in Allen2 v.
62
Wright 2 61 emphasized the separation of powers elements of standing.
Quoting Judge Bork, the Court said standing expressed "an idea, which is
more than an intuition but less than a rigorous and explicit theory" about
"the powers of an unelected, unrepresentative judiciary in our kind of
government. 2 63 For the Court, "the law of Article III standing is built on
a single basic idea-the idea of separation of powers., 264 This, it said,
"makes possible the gradual clarification of the law through judicial
265
application.,
Judge Bork's sense that standing expressed something about our government that fell between an intuition and a theory might have been a useful
way to retrieve the sense that standing served to ensure that cases be used
to mediate the particular and the general. Yet as the Court's more rigid
phrasing suggests, it could not resist the pull toward doctrine. According
to the Court, plaintiffs "must allege personal injury fairly traceable to the
defendant's allegedly unlawful conduct and likely to be redressed by the
requested relief., 2 66 As commentators have noted, the Court's effort to
capture the point of standing through its doctrinal formulation in Allen
failed in just the way that Flast failed.2 67 In both cases the Court believed
standing had to do something-assure concrete adversariness in Flast,
assist in preserving the separation of powers in Allen. Yet in both cases
the doctrine as formulated did not in any obvious way achieve the intended
end; though the cases looked in opposite directions, they were equally
arbitrary.
It would be tempting to think that the way out lies in developing a better
doctrine of standing. I doubt it.2 68 The difficulty arises, I believe, precisely
because constitutional discourse has come to treat standing as a doctrine
261. 468 U.S. 737 (1984).

262. Id. at 752.
263. Id. at 750 (quoting Vander Jagt v. O'Neill, 699 F.2d 1166, 1178-79 (D.D.C. 1983)

(Bork,
264.
265.
266.

J., concurring)).
Id. at 752.
Id.
Id. at 751 (citation omitted).

267. See Gene R. Nichol, Jr., Abusing Standing: A Comment on Allen v. Wright, 133 U.
PA. L. REV. 635, 646-47 (1985) (same as to causation and redressability); Gene R. Nichol,
Jr., Injury and the Disintegrationof Article III, 74 CAL. L. REV. 1915, 1942-50 (1986) (defining

"injury" requires decision going to merits of claim).
268. I now understand my earlier discussion of standing, Mark V. Tushnet, The New Law
of Standing: A Pleafor Abandonment, 62 CORNELL L. REV. 663 (1977), as an argument that,
given the doctrinalized framework common to the Warren and Burger Courts, it would be
better to have no "doctrine" of standing than to have any of the candidates in the field. On
this view, the article did not address the question of retrieving a sense within the legal
culture that standing expressed something about connecting the particular and the general.
(An alternative understanding of the article, which I cannot reject, is that I have changed my
mind.)
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that is supposed to do something. At the same time, it seems impossible
for those embedded in today's constitutional culture to be comfortable
with the vagueness of Judge Bork's notion of standing.26 9
I suspect that what we need is a way of talking about standing that
moves away from doctrine.27 ° I have suggested throughout this essay that
what may be at stake is narrative integrity and literary style.2 7 1 Done well,
Supreme Court opinions might help us understand anew the way in which
cases mediate the particular and the general.2 7 2 No one now on the
Supreme Court, though, seems likely to provide us with such an understanding.
C. CONCLUSION

In 1943 Justice Felix Frankfurter opened a dissent by directly invoking
the anguish of his personal experience. Objecting to the Court's decision
that conscientious objectors could not be required to salute the flag,
Frankfurter began,
One who belongs to the most vilified and persecuted minority in history
is not likely to be insensible to the freedoms guaranteed by our
Constitution. Were my purely personal attitude relevant I should whole269. I think it significant, for example, that Joseph Vining's work, supra note 247, seems to
have had little impact on discourse about standing. As I read it, Vining's work is embedded
in an earlier culture, in which standing was a metaphor that expressed something rather than
a doctrine that did something.
270. Althouse, supra note 221, is an extremely helpful beginning. As a version of narrative
jurisprudence, it directs our attention to an alternative way of thinking about the law of
standing without itself offering a doctrinal alternative. See id. at 1199.
271. Nagel's discussion of "the formulaic Constitution" is an important contribution to
the analysis of the literary dimensions of constitutional decisions, and is, I believe, largely
consistent with the point I make here. See NAGEL, supra note 259, at 121-55.
272. I do not want to suggest, though, that I have in mind a nostalgic return to an
irretrievable past. Given the rise of the administrative state, sometimes cases will inevitably
involve the mediation of the relatively general and the somewhat more general. That, I
believe, is one way to describe public-law litigation. In Allen v. Wright, 468 U.S. 737 (1984),
for example, plaintiffs challenged the Internal Revenue Service's failure to adopt a more
aggressive mechanism for investigating whether schools seeking tax-exempt status discriminated on the basis of race. That failure, plaintiffs claimed, itself violated the Constitution.
The Court seemed to want the plaintiffs to point to particular schools that received
tax-exempt status because of the IRS's inadequacies. Id. at 758. See also Simon v. Eastern
Ky. Welfare Rights Org., 426 U.S. 26 (1976) (plaintiffs did not identify individuals who had
been denied free treatment at hospital that received tax-exempt status). The plaintiffs,
though, were not concerned with particulars at that level. They challenged the general
operations of the IRS in light of the even more general prescriptions of the Constitution. In
the perspective offered here one would ask only that the case offer those particulars suitable
to the nature of the claim. See also HOWARD FINK & MARK TUSHNET, FEDERAL COURTS:
POLICY AND PRACTICE 305 (2d ed. 1987) (discussing Schlesinger v. Reservists Comm. to End

the War, 418 U.S. 208 (1974), and suggesting standard of "as concrete as the [substantive
constitutional] clause required").
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heartedly associate myself with the general libertarian views in the
Court's opinion, representing as they do the thought and action of a
as judges we are neither Jew nor Gentile, neither Catholic
lifetime. But273
nor agnostic.

Unlike Chief Justice Rehnquist and Justice Blackmun, Justice Frankfurter
acknowledged his passion as he tried to set it aside. He was fighting rather
than succumbing to his particularity.2 74 The opinions examined in this
section might be understood as expressions of a transformation in constitutional culture: People magazine in the pages of the United States Reports.
As the culture changes, of course, what counts as a misstep will also
change. Perhaps "Poor Joshua" and "Barbara Frietchie" foreshadow a
new understanding of the well-crafted judicial opinion, 7 ' but I hope not.
CONCLUSION

Throughout this essay I have been concerned with how stories in law
connect particular events to general rules. I have argued that the important connections are made by means of narrative integrity and literary
style, and that too often we see failures to connect in the appropriate
way.2 76 It is tempting to believe that whether Thomas lied is less important than the decisions he will make as a Justice of the Supreme Courtthat the story he told matters less than the decisions he makes. It is
tempting, too, to believe that the missteps in narrative jurisprudence are
less important than the Supreme Court's decisions. I wonder, though.
Perhaps the decisions Thomas makes are important only because they are
part of the story he tells. And, perhaps, the stories we tell each other in
creating a legal culture are what matters, not whether the stories come in
the form of Supreme Court decisions or in the form of law review articles.27 7 If so, narrative integrity and literary style are, in the end, all that
we can demand-and everything that we must demand-of judges.

273. West Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 646-47 (1943) (Frankfurter, J.,

dissenting).
274. However, I do not find his statement an especially attractive way of making the
point. Nor in commending Frankfurter for "fighting" his particularity, do I commend him
for overcoming it. That would be entirely inconsistent with my overall argument, which is
that doing law well requires holding both particularity and generality in constant tension.
275. For an earlier observation along these lines, see MARK TUSHNET, RED, WHITE, AND
BLUE: A CRITICAL ANALYSIS OF CONSTITUTIONAL LAW 54 (1988) (describing Justice Blackmun's opinion in Roe v. Wade, 410 U.S. 113 (1973), as a stylistic "innovation").
276. The allusion to E.M. FORSTER, HOWARD'S END (1921) (epigraph), is deliberate.
277. The literary conceit on this point is Shelley's, that "[p]oets are the unacknowledged
legislators of the world." PERCY BYSSHE SHELLEY, A Defence of Poetry, in ESSAYS, LETTERS
FROM ABROAD, TRANSLATIONS.AND FRAGMENTS

(Mary Shelley ed., 1840).

